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Manager
Philanthropy and Exemptions Unit
Personal and Retirement Income Division
The Treasury
Langton Crescent
PARKES ACT 2600
NFPReform@treasury.gov.au
Proposed changes to the ‘in Australia’ rule for not for profit organizations

Greenpeace welcomes the opportunity to comment on the Exposure Draft restating the ‘in Australia’ special conditions for tax concession entities.

1. Greenpeace Australia Pacific – impacts of the proposed new rules on structure and operations

The proposed new ‘in Australia’ rules have the potential to result in Greenpeace Australia Pacific losing its DGR status and to impact on our licencing agreement with Greenpeace International. 

The proposed rules may require that Greenpeace Australia Pacific restructure its operations on order to insulate the organisation from the effects of the proposed new rules. 

The proposed rules will likely impose additional and unnecessary accounting and financial burdens on Greenpeace Australia Pacific, with no obvious benefit to the ATO or the Australian Government.  Preventing international environmental organisations from undertaking their core work with their current structures and arrangements will not provide additional revenue nor will it prevent tax evasion or other misuse of donated monies. 

Greenpeace Australia Pacific is a regional organisation. We maintain offices in Sydney, Canberra, Suva, Port Moresby and Honiara. These offices are all part of the same organisation, with its head office in Sydney. When we raise funds in Australia, we do so with explicit reference not only to our work in Australia but our work in the Pacific region and the Southern Ocean. Those who make gifts to Greenpeace Australia Pacific do so with knowledge that we work and expend a proportion of those gifts in the Pacific. 

Greenpeace is also part of a global organisation. We pay a licence fee to Greenpeace International (GPI) that enables us to use the Greenpeace brand.  Additionally we 

contribute to the global programme.  Together these payments to GPI contribute to the Greenpeace global programme, which deals with most pressing global environmental problems such as climate change, deforestation and overfishing.  The Greenpeace global programme focuses on a few priority campaigns, many of which are of interest to Australia.  The biggest Greenpeace campaign is the climate campaign, and Australia’s contributions partially support campaigning on climate in developing countries such as China, Indonesia and Brazil, which are critical to protecting the world’s climate.  The second biggest global Greenpeace campaign is protection of the world’s forests, particularly focusing on the forests in Indonesia, Brazil and the Congo, which are also critical for protecting the world’s climate.  This has direct benefit to Australia and complements the work of the Australian government. 

Much of Greenpeace Australia Pacific’s work in the Pacific is directly related to work undertaken by the Australian Government, including:

· Pacific fisheries 

· Forest protection as part of the climate negotiations and prevention of the importation of illegally logged timber 

· Protection of whales

2. Purpose of the new DGR rules

The Explanatory Memorandum (EM) notes (para 1.32) that the purpose of the new rules is to “ensure that Parliament retains the ability to fully scrutinise those organisations seeking to pass money to overseas charities and other entities.”  This proposed rule, however, is also capturing organisations that are regional bodies expending gifts within their own organisation within the region that they work. As a regional organisation, Greenpeace Australia Pacific expends some of its gift income raised in Australia on our Pacific work. In our fundraising Greenpeace Australia Pacific is explicit about the work we do and where we do it.  The expenditure we incur on our Pacific work is accounted for and reported in our Australian audited statutory financial statements, hence neither Parliament nor the ATO lose oversight capacity.

Greenpeace Australia Pacific rarely passes gifts to other entities but uses revenue from gifts primarily to maintain its regional offices and support the work that they do. Parliamentary scrutiny is also not removed in those circumstances.  

The EM notes that another purpose of the ‘in Australia’ provision is “to address tax avoidance arrangements…to shift untaxed funds overseas.”  The EM does not provide any details of the extent of this problem, particularly in relation to not for profits (NFPs), and the way in which these proposed rules will solve it.  It is not clear to Greenpeace that preventing an organisation from funding its regional offices has any relevance to preventing tax avoidance.

Treasury also makes clear that part of the purpose of the legislation is to reset the rules to reflect the original policy intent of the in Australia rule. In doing so, it is important that at the same time Treasury examines whether the underlying rationale still applies or whether external circumstances have changed and therefore require amendment of the policy settings. Treasury does not appear to have done this analysis with respect to international environmental organisations. 

3.  DGR Exemption Rules

Entities that currently have DGR status will be exempt from these new rules only if they are listed as being ‘international affairs’ organisations. This includes entities providing overseas aid or relief. The rules developed and overseen by AusAID are narrowly focused on ‘on the ground’ development and aid organisations, not organisations that work overseas with different or broader development or aid mandates. It is clear from AusAID’s guidelines for ‘Overseas Aid Gift Deduction Scheme’ (OAGDS) that eligibility is available only to organisations engaged in very limited types of development work.  For instance, according to these guidelines, an organisation helping a community to build a local fish processing plant to be owned by the community would be eligible, but an organisation that undertook political advocacy work in order for that development to be approved would not. No explanation is provided for the limited scope of this exemption and it is clear that many activities and functions that are of benefit to overseas communities or that support broader development goals and policies of the Australian Government are simply ignored. 

For instance, Greenpeace uses gift monies for our offices and staff in the Pacific. The Pacific office campaigns extensively on ensuring improved fishing practices in the Pacific. This work includes working with Pacific Island countries to protect high seas areas from overfishing and destructive fishing practices; to develop more sustainable fishing practices and to identify and prevent illegal fishing. The Australian Government not only supports these initiatives but would benefit directly from protection to migratory species that are fished in Australia as well. This is not to suggest that all the work we do in the Pacific supports (or even should support) Australian Government positions or initiatives, but that the proposed rules relating to international affairs organisations are unreasonably narrow.

The EM claims that these exemptions are designed to “ensure that this taxpayer funded concession is directed to causes that it was donated for, and not at risk of being misdirected to inappropriate and unauthorised operations.”  (para 1.97).  The EM provides no link between the purpose of the exemption and the current design.  As noted, in raising funds Greenpeace Australia Pacific is open about its Pacific campaigns and how funds will be used. 

Unfortunately, the severely limited rules for DGR and the limited nature of the exemption will actually prevent gifts being made to overseas activities that are both legitimate and valuable to Australia.

The OAGDS exemption, which sits outside the legislation and proposed rules, is also problematic. It is preferable from a legislative perspective to ensure that the criteria in the rules themselves provide for the exemptions rather than creating a separate process. It is also of concern that AusAID is responsible for these provisions. While they clearly have aid and development expertise, they have no particular expertise in relation to international environmental work. 

Greenpeace proposes several options that would rectify this situation:

1. Change the proposed rules relating to DGR status so that expenditure of gifts must be primarily, not solely, in Australia;

2.  Include provisions in the legislation or regulations that allow DGR status for Australian NFPs to be retained if the overseas expenditure of deductible gifts meets certain criteria relating to broad development goals and/or environmental protection;

3. Charge the Department of Sustainability with developing standards for overseas expenditure by international environment NGOs as part of its responsibilities for keeping the Register of Environmental Organisations. 

4. Amend the rules and criteria for listing as an ‘international affairs’ organisation to take a much broader, more equitable and more valuable perspective on aid and development. AusAID may need to share responsibility with the Department of Sustainability. 

4.   Donations to organisations not having charity status

While the vast majority of Greenpeace’s overseas expenditure is within the Greenpeace offices, we have occasionally made donations to communities for specific projects in the Pacific. For instance, we have funded projects in PNG to help local communities identify the boundaries of the their traditional lands and to set up local, selective logging operations. These communities do not have charitable status and to expect them to have such status is quite unrealistic. 

Greenpeace recommends this proposed rule change be eliminated or amended so that organisations, groups or communities that would, on their face, be eligible for charitable status be deemed so for purposes of this rule. 

5. International organisations and licence and other fees

Greenpeace is a global organisation. While Greenpeace Australia Pacific raises its own funds and exercises a high level of control over decisions made, it does pay licence fees to Greenpeace International that entitles us to use the Greenpeace brand and contributes to the global Greenpeace program.  The licence fee and other contributions are largely expended on global campaigns as well as on infrastructure, such as ships, which are used to support work in all Greenpeace offices including Greenpeace Australia Pacific.

It isn’t clear under the DGR rules that this type of expenditure would be exempt from the ‘solely’ in Australia proposal relating to DGR. 

This is an issue that Greenpeace would share with a number of organisations and we presume that the new rules were not intended to disrupt those types of relationships. 

Greenpeace recommends that such financing arrangements are explicitly exempt in the new legislation. 

6. Administration

If the proposed changes are adopted, Greenpeace Australia Pacific would have to restructure its operations so that we could retain our income tax exemption and DGR status.  This would significantly increase our administrative burden and compliance costs and could also significantly reduce our donations, and our ability to support our work in the Pacific and our license fees.  The current proposal is that the ‘in Australia’ amendments would apply for the income years following Royal Assent.  Greenpeace Australia Pacific proposes a minimum 12 month transition period be provided, in order to enable the organisation to restructure our activities and legal structure to minimise the impact of the legislation on the organisation.  

Submitted 12/8/11
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