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NDS comments on the National Injury Insurance Scheme (NIIS) – Workplace Accidents - RIS
NDS appreciates the opportunity to comment to the Australian Treasury on the NIIS Consultation Regulation Impact Statement (RIS) about Workplace Accidents. 

People who are catastrophically injured in an accident should be entitled to adequate levels of support regardless of how or where they are injured. The establishment of minimum benchmarks is one way of helping to ensure that this occurs; a number of jurisdictions have adopted this approach for people who are catastrophically injured in a motor vehicle accident. NDS urges governments to continue this progress.
NDS is pleased to see that work is now underway to implement more consistent support arrangements for people who are catastrophically injured in workplace accidents. 

Preferred option
Of the four options proposed, NDS supports the one that would see jurisdictions agree minimum benchmarks and then make any necessary changes to ensure that their schemes align with the minimum benchmarks. As all existing workers’ compensation schemes already provide coverage on a no-fault basis, the introduction of minimum benchmarks for catastrophic workplace injuries could be introduced by making relatively minor adjustments to existing schemes. 
A minimum benchmarks approach has been adopted by states and territories in relation to no-fault catastrophic injury in motor vehicle accidents. Extending this to workplace accidents is a practical step towards achieving an equitable level of support for people with severe disability regardless of how that disability is acquired.  
NDS does not support the ‘base case’ option which, instead of amending less generous workplace injury insurance schemes, requires some participants to access both their local workplace accident scheme and the NDIS (with governments compensating the NDIS). This option would be disruptive for participants and administratively complex. It could also be inequitable for injured workers who are not eligible for the NDIS because they acquire their disability over the age of 65 or do not have permanent residency.
NDS believes that trying to harmonise relevant legislation across jurisdictions would be too difficult to achieve. 
Achieving efficient and equitable lifetime support provision 
The minimum benchmarks agreed by most governments for motor vehicle accident schemes and proposed for workplace accident schemes are based upon the provision of reasonable and necessary supports. The NDIS is also structured on this approach to determining the level of support that should be made available to eligible individuals. Some effort will need to go into developing a consistent approach to determining what is ‘reasonable and necessary support’ across the various schemes.
Responses to the selected consultation questions 
We have only responded to consultation questions where we have relevant information to offer. 
Question 2: Do you have any data on the quantum of these problems, i.e. existing costs? 
NDS has collected work health and safety benchmarking data mainly in New South Wales.  This examines lost time injury including a frequency rate and a lost time injury duration rate.  None of the incidents reported would meet the definition of catastrophic injury even though some of those reported resulted in more than 12 months lost from work. Our data is consistent with the claim that the rate of catastrophic injuries is decreasing. 
We note that the most long-term and seriously debilitating injuries in the disability sector are often psychological injuries as a result of workplace violence. These injuries are not identified in the proposed minimum benchmarks’ list of work-related catastrophic traumatic injuries. Consideration should be given to extending the list of injuries to include debilitating psychological injury. Failing that, jurisdictions must be encouraged to ensure that adequate support is provided to all people injured at work regardless of whether they meet the catastrophic definition. 
Question 12: Do you agree with the identified impact of the minimum benchmarks on workers? 
NDS generally agrees with this analysis; however, we have concerns about the impact of the worker exclusions in the proposed minimum benchmarks. 
It is important that the many casual workers employed in the disability sector are covered by workplace injury insurance. The NDIS is likely to increase the number of casual employees and also the number of employees directly engaged by ‘householders’. The proposed exclusion list is unclear and may inappropriately exclude some employees: such as, “a person who is employed or engaged by a householder and does not earn more or is paid at a rate that does not exceed 65% of the annual equivalent of average weekly earnings, or a domestic worker who has worked under 48 hours at the time of sustaining injury.” 
We appreciate that in the case of catastrophic injury most excluded employees would have their ongoing support needs met through the NDIS. However, excluding their employers from the need to pay premiums for worker insurance removes an incentive for them to ensure workplace health and safety. Furthermore, excluded employees will not necessarily have the costs of low-level injuries met and will not be supported back into work. This seems to present an unfair treatment of low-paid employees.

We also note that the NDIS will not provide support for non-permanent residents or people who acquire a disability over the age of 65. Both of these groups are likely to form part of the casual employee cohort and deserve equal worker protection.

Another concern with the minimum benchmarks is the limited emphasis on return to work. Currently vocational training and rehabilitation are mentioned separately. NDS would welcome a stronger focus within workplace injury insurance schemes on returning people with catastrophic injury to paid employment. Evidence indicates significant personal and wider economic benefits from this approach
.  

Question 17: Do you have any data on the costs of the minimum benchmarks on the private sector?

NDS is aware that a premium payable for disability employers can triple if there has been a catastrophic injury and this can impact for 3 years. This can have a serious impact on the viability of some smaller organisations.  
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National Disability Services is the peak industry body for non-government disability services. Its purpose is to promote and advance services for people with disability. Its Australia-wide membership includes over 1030 non-government organisations, which support people with all forms of disability. Its members collectively provide the full range of disability services—from accommodation support, respite and therapy to community access and employment. NDS provides information and networking opportunities to its members and policy advice to State, Territory and Federal governments.
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