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Recommendation 9 of the Competition Policy Review Final Report states

…state and territory governments should subject restrictions on competition in planning and zoning rules to the public interest test, such that the rules should not restrict competition unless it can be demonstrated that the benefits of the restriction to the community as a whole outweigh the costs, and the objectives of the rules can only be achieved by restricting competition. 

This opening paragraph proposes to make restrictions on competition in planning and zoning rules subject to the public interest test. However, the opening paragraph is followed by a series of elaborations among which are:
The following competition policy considerations should be taken into account:…

-  Restrictions on the number of a particular type of retail store contained in any local area is not a relevant planning consideration...
-  Proximity restrictions on particular types of retail stores are not a relevant planning consideration. (p45) 
Although these statements could be taken as accompanied by the proviso of the public interest test, they are not so phrased and may be read as absolutes. Further, these two policy considerations, taken straight from the NSW Competition SEPP are later endorsed without the public interest proviso (p122) and in NSW they operate without that proviso. 
This creates a significant contradiction within the Report.
There is no standard public interest test and because of this, planning agencies wishing to moderate planning decisions and zone specifications on the basis of the public interest will rightly anticipate that these restrictions will be contested. 
The public interest is not a defence pursued with ease or vigour by planning authorities. In the NSW Land and Environment Court, in 2014, the ‘public interest’ catchword identifies 20 of 2327 (0.9%) decisions. Faced with this track record and the absolutist framing of the policy considerations above, many planning authorities will demur. These authorities after all have to use public money to make this defence. 

In the process of a ‘public interest’ contest, some people are likely to assert that a cost benefit analysis will stand in for a public interest test. A cost benefit analysis is an easily manipulated device in which many aspects of public interest (such as social impacts) are relegated to externalities.
All in all the ‘public interest test’ sounds good but is difficult and expensive to apply, that is, it is a weak test. Calling for ‘proper weight’ 
The public interest in minimising harm from problem drinking and gambling should be given proper weight as part of any such review. (p150)
does not solve this problem.

While competition policy is concerned with price and flexibility, planning is concerned with spatial relationships. When planners consider zoning restrictions on a particular type of retail store, their concern is not so much price (although this can be a side effect of concentrations of some outlets) but density. 
Competition and density are not the same. There are many products for which clustering of retail outlet will not lower price or increase the range of available products but is desired by the retailer because proximity of like stores increases patronage. 

This might be quite benign if we are talking about dress shops, but there are a number of products where we know that clustering of outlets is associated with increased rates of harm. This is an adverse density effect.
In some instances the adverse density effect is made worse by the presence of a social gradient in the harms experienced, that is the extent of the harm is increased where the density occurs in a low socio-economic area.
It is known that both these effects occur with liquor and gaming outlets. But this effect is also likely for other kinds of retail which tend to cluster in low socio-economic areas where health profiles are already relatively poor – for example, fast food outlets: 
· Fast food outlets are often clustered in precincts

· Fast food outlet density has been found to be associated with low socio-economic areas (Maguire et al 2015), and 

· Health risks associated with fast food have also been found to be greater in these areas (PHIDU). 
The Review Panel did not differentiate these known adverse density impacts from relatively benign effects of proximity (e.g. as applying to dress shops). 
The Review Panel also failed to differentiate competition from spatial density (proximity) giving both a level of unqualified endorsement that is not justified by what we known about adverse density effects.
Competition and density are different, price and proximity are different and the public interest test is not a wand but a cumbersome, blunt instrument that is difficult to wield in the best of circumstances. 
What is required is a much stronger protection for public health. Instead of opining that risks of alcohol-related harm and problem gambling should be given proper weight, public planning authorities should be given a clear regulatory requirement to ensure that planning instruments protect the public from adverse density effects.

This protection should not be confined to liquor and gaming outlets but should apply to other kinds of retail, such as fast food outlets where density of outlet creates a public health risk. 
In addition, planning agencies should be able to rely on the precautionary principle where risks to public health are likely. The precautionary principle is stronger than ‘due weight’. Rather than encouraging a cost-benefit contest, the precautionary principle permits the planning authority to err on the side of caution where there is justifiable concern but a lack of full certainty about risks to public health.
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