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CHOICE OF FUND REQUIREMENTS – ACCI’s response to the exposure draft 2015 Measures No 4 bill
APRIL 2015
Executive Summary

The Australian Chamber of Commerce and Industry (ACCI) welcomes the opportunity to comment on the exposure draft of the proposed choice of fund schedule to the proposed Tax and Superannuation Laws Amendment (2015 Measures No. 4) Bill 2015. 
ACCI supports the proposed legislation and has made a number of observations and recommendations.  ACCI’s submission draws attention to a small number of minor discrepancies in the exposure draft explanatory memorandum and it also proposes that consideration be given to a small number of amendments, the primary ones being:
1. In some cases an employee engaged when he or she is a temporary visa holder gains permanent residency and also remains in continuing employment with the employer.  This would appear to create the requirement for the employer to issue a standard choice form to the employee at that time.  ACCI proposes that the removal of the requirement to issue a standard choice form to an employee holding a temporary visa within 28 days of commencing be extended to the situation where that employee subsequently gains permanent residency whilst in continuing employment with the employer.
2. The removal of the obligation to issue a standard choice form to employees whose contributions were made to a former fund which amalgamates with a successor fund and subsequently made to the successor applies to mergers on or after 1 July 2015.  This commencement arrangement does not address amalgamations and transfers of interest which took place before that date.  ACCI proposes that serious consideration is given to either making the legislation retrospective or amending the s 21 Superannuation Guarantee (Administration) Act 1992 (SGA Act) guidelines to provide explicit discretionary reduction of this type of choice shortfall to zero for pe-1 July 2015 mergers.  
3. Successor fund transfers also affect the various instruments, laws and agreements identified in s 32C(6)-(8) of the SGA Act for which contributions comply with the choice requirements.  It’s not clear that the proposed changes in the Schedule would operate with respect to these instruments and ACCI suggests this may need to be addressed.
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the Tax and Superannuation Laws Amendment (2015 Measures No. 4) Bill 2015 – EXPOSURE DRAFT
1. Introduction
These are ACCI’s submissions concerning the new choice of fund requirements exposure draft schedule  proposed for the Tax and Superannuation Laws Amendment (2015 Measures No. 4) Bill 2015 (Schedule). 
The Schedule is intended to give effect to aspects of an announcement by the Minister for Small Business on 26 November 2014.  The Minister advised that after 1 July 2015 employers would not be required to issue standard choice forms to temporary resident employees or employees whose superannuation fund has merged.  

Choice was primarily legislated by the Superannuation Legislation Amendment (Choice of Superannuation Funds) Act 2004 which was heavily amended from its initial introduction as the Superannuation Legislation Amendment (Choice of Superannuation Funds) Bill 2002.  Many of those amendments, and a number of subsequent ones, have been directed to reducing the complexity of administering choice.  The Minister’s announcement and the proposed Schedule are consistent with this process and ACCI welcomed the Minister’s announcement and welcomes this proposed bill.  
ACCI thanks Treasury for the opportunity to comment on the exposure draft Schedule.  
2. The Schedule

The Schedule proposes to amend the Superannuation Guarantee (Administration) Act 1992 (SGA Act).  Part 1 of the Schedule gives effect to the proposed change for temporary resident employees and Part 2 deals with successor fund transfers.  
2.1 Part 1

2.1.1 The draft explanatory memorandum

ACCI notes that there is something of a disjunction between the draft explanatory memorandum and the draft bill concerning the naming of the Schedule.  The explanatory memorandum is written on the basis that the Schedule is Schedule 1 to the broader 2015 Measures No 4 bill, whereas the draft Schedule itself (“Schedule # - Choice of fund requirements”) is yet to be numbered.
Para 1.20 of the draft explanatory memorandum refers to “Division 4 of the SGAA”.  This should be a reference to “Division 4 of Part 3A of the SGAA”.  
As well ACCI would note that the references in the draft explanatory memorandum at paras 1.21 – 1.23 refer to the Migration Act 1953.  These appear intended as references to the Migration Act 1958 (MI Act) which is correctly cited at para 1.17.
2.1.2 Temporary residents


Item 1 of Part 1 of the Schedule proposes to insert a new s 32C(2AA) into the SGA Act.  Proposed s 32C(2AA) provides that paragraph 32C(2)(ba) does not apply when the employee is a holder of a temporary visa within the meaning of the MI Act.  S 30(2) of the MI Act defines temporary visas as a class rather than specifying individual visa types.   From time to time the range or number of temporary visas alters, or the application or terms of one or more temporary visas alters.  Linking proposed s 32C(2AA) to the statutory visa type rather to specified subclasses of visa is appropriate, and is consistent with the Minister’s announcement.
It might be put that some temporary visas have a significant life and that therefore employees working under one of the longer duration visas (such as subclass 461 which may apply for up to 5 years and is extendable, or subclass 457 which may apply for up to 4 years) should have the usual right to a standard choice form.   ACCI would not support such a change because differentiating between visa types adds technical complexity and reduces clarity.  Nothing in the Schedule deprives an interested temporary resident employee from requesting a standard choice form.  
Item 2 proposes to insert a new subsection to s 32NA of the SGA Act to exclude the s 32N(2) requirement to issue a standard choice form within 28 days of commencement when the employee is the holder a temporary visa.   This is appropriate and necessary.
2.1.3 Permanent residents

On occasion temporary residents obtain permanent residency and often they will continue in their employment with the same employer.  Obtaining permanent residency would mean that the condition for the operation of the proposed new s 32NA(11) would cease and this would trigger an obligation to issue a standard choice form, unless the employee has earlier exercised choice, because he or she had never received a standard choice form.  This trigger would appear to create an instantaneous breach unless the employee had been in the employment for fewer than 28 days (or the employer anticipated the permanent residency).  Even if there were not an instant technical breach, where that employee’s contributions are being made into the default fund, and he or she has not exercised choice, requiring the employer to issue a standard choice form identifying the fund into which the employee’s contributions have been acceptably made to date seems an unnecessary technical complication with potential to give rise to inadvertent breach.  
Consideration could be given to amending draft s 32NA(11) and/or s 32NA(2) to obviate the need for an employer to issue a standard choice form because an ongoing employee who has been holding a temporary visa has gained permanent residency.   
This would not affect the employee’s right to a request a standard choice form.
2.1.4 Commencement of the temporary residency exemption

Item 3 has the effect of applying the items 1 and 2 amendments to new employees who commence before1 July 2015 but who as at 1 July  had lawfully not received a standard choice form.  This is supported.  
However if it were felt that some employers may have misconstrued the Minister’s announcement to mean that the current obligation has been lifted consideration might be given to extending the operation of item 3 to the date of the Minister’s announcement.  
2.2 Part 2

2.2.1 Successor fund transfers

Items 4 – 6 of the Schedule insert a new paragraph s 32C(2)(ba)(iii) to the SGA Act which provides that contributions into a successor default fund comply with choice requirements if the other pre-requisites for complying default fund contributions are met.  Item 7 inserts a new s 32C(2AB) which defines a successor default fund and item 8 inserts a new s 32J into the SGA Act providing for the successor to a chosen fund to become the new chosen fund.     Both s 32C(2AB) and s 32J are triggered by the transfer of the member’s interest from the former fund to the successor fund.

Item 9 proposes a new s 32NA(1A) which removes the obligation to issue a standard choice form in the event that the employer is making default fund contributions which comply with choice  under s 32C(2) (including those caught by the operation of the proposed new s 32C(2AA)) and the fund is a successor fund in the sense of the proposed new s 32C(2AB).
These proposed amendments appear appropriate and necessary.
2.2.2 Current exemptions

Subsection 32NA(2) of the SGA Act provides that where contributions of the kind provided for under s 32C(3)-(9) of the SGA Act are made there is no requirement to issue a standard choice form.  Paragraphs 32C(6)-(8) deal with contributions which are made under or in accordance with a variety of agreements and pre-modern awards.  The terms of these instruments will not necessarily contemplate contributions to successor funds, and some of these instruments may exclude choice.  

In the case of a chosen fund successor fund transfer the operation of proposed s 32J would seem protected by the operation of s 32Z of the SGA Act.  However, whilst these s 32C(6)-(8)  contributions comply with choice they are not contributions into a chosen fund, and nor are they s 32C(2) default fund contributions.  Consideration might be given to amending s 32C(6)-(8) of the SGA Act to recognise that a contribution under or in accordance with the identified industrial award, law or instrument to the successor to any specified fund complies with choice.
2.2.3 Commencement of the transfer to successor funds exemption
Item 10 of Part 2 of the Schedule applies the revised transfer obligations to transfers of interest occurring on or after 1 July 2015.  As submitted above ACCI is very supportive of the proposed amendment, but nonetheless the amendment will have the effect of drawing attention to employers’ current obligation to issue standard choice forms to employees whose fund can no longer accept contributions because of a successor fund transfer.  This may prompt complaints from employees who perceive that contributions made on their behalf into the successor fund (following the transfer of their interest from the former fund without their objection) were not made in accordance with choice requirements.
The potential tail of these choice shortfalls is very long.

In the case of a continuing employee the choice shortfall breach for contributions into a successor fund following transfer where no standard choice form was issued is continuing, notwithstanding how long ago the transfer took place.  In the case of a former employee, under the SGA Act records are to be kept for 5 years after the final contribution. 
As well, the fact of the legislation may cause employers who made contributions to a successor fund prior to the 1 July 2015 transfer of interest date to realise that they have been making contributions which are not in accordance with choice, and to therefore report a choice shortfall. 

These reported shortfalls are not an intended outcome of the proposed changes, and nor are the members who were transferred into a successor fund without objection before 1 July 2015 in any different situation from those whose interest in the former fund is transferred to the successor on or after 1 July.
This issue of pre-1 July transfer complaints or declarations could be dealt with by giving retrospective effect to the proposed Part 2 provisions.  Retrospectivity would be the simplest and clearest approach and would put the matter beyond doubt.  However, ACCI accepts that retrospective application is something which should be used cautiously, even where the effect of the amendment is to rescind a form of non-compliance.

Should retrospectivity not be considered appropriate, it may be appropriate to reduce choice shortfalls which have arisen because of the non-issue of a standard choice form to zero under the discretion in s 19(2E) of the SGA Act.  If this approach is preferred, ACCI recommends that serious consideration be given to amending the guidelines issued under s 21 of the SGA Act (SPR 2006/CHOICE [F2006L01821]) to make it clear that a choice shortfall arising because a standard choice form was not issued to an employee when contributions which had been made on his or her behalf into a default or chosen former fund were, following that fund’s amalgamation into a successor fund (and where the employee’s interest was transferred into the successor fund), were then made into that successor fund.    
The choice shortfall should also be reduced to zero in the case of a new employee at the time who was issued a standard choice form identifying the former fund as the default, who did not exercise choice before a first contribution was made on his or her behalf, but whose first contribution was made into the successor fund with no follow-up standard choice form being issued.  In these circumstances the employee did not have a transferring interest in the former fund and this eventuality might need to be separately addressed in any amendment to SPR 2006/CHOICE.
3. About ACCI

3.1 Who We Are
The Australian Chamber of Commerce and Industry (ACCI) speaks on behalf of Australian business at a national and international level.

Australia’s largest and most representative business advocate, ACCI develops and advocates policies that are in the best interests of Australian business, economy and community. 

We achieve this through the collaborative action of our national member network which comprises:

· All eight state and territory chambers of commerce

· 30 national industry associations

· Bilateral and multilateral business organisations.
In this way, ACCI provides leadership for more than 300,000 businesses which: 

· Operate in all industry sectors

· Includes small, medium and large businesses

· Are located throughout metropolitan and regional Australia.
3.2 What We Do
ACCI takes a leading role in advocating the views of Australian business to public policy decision makers and influencers including:

· Federal Government Ministers & Shadow Ministers

· Federal Parliamentarians  

· Policy Advisors

· Commonwealth Public Servants

· Regulatory Authorities

· Federal Government Agencies. 
Our objective is to ensure that the voice of Australian businesses is heard, whether they are one of the top 100 Australian companies or a small sole trader.
Our specific activities include:

· Representation and advocacy to Governments, parliaments, tribunals and policy makers both domestically and internationally;

· Business representation on a range of statutory and business boards and committees;

· Representing business in national forums including the Fair Work Commission, Safe Work Australia and many other bodies associated with economics, taxation, sustainability, small business, superannuation, employment, education and training, migration, trade, workplace relations and occupational health and safety;

· Representing business in international and global forums including the International Labour Organisation, International Organisation of Employers, International Chamber of Commerce, Business and Industry Advisory Committee to the Organisation for Economic Co-operation and Development, Confederation of Asia-Pacific Chambers of Commerce and Industry and Confederation of Asia-Pacific Employers;

· Research and policy development on issues concerning Australian business;

· The publication of leading business surveys and other information products; and 

· Providing forums for collective discussion amongst businesses on matters of law and policy.
ACCI MEMBERS 


ACCI CHAMBER MEMBERS: ACT AND REGION CHAMBER OF COMMERCE & INDUSTRY BUSINESS SA CHAMBER OF COMMERCE NORTHERN TERRITORY CHAMBER OF COMMERCE & INDUSTRY QUEENSLAND CHAMBER OF COMMERCE & INDUSTRY WESTERN AUSTRALIA NEW SOUTH WALES BUSINESS CHAMBER TASMANIAN CHAMBER OF COMMERCE & INDUSTRY VICTORIAN EMPLOYERS’ CHAMBER OF COMMERCE & INDUSTRY 
ACCI MEMBER NATIONAL INDUSTRY ASSOCIATIONS: ACCORD – HYGIENE, COSMETIC AND SPECIALTY PRODUCTS INDUSTRY AGRIBUSINESS EMPLOYERS’ FEDERATION AIR CONDITIONING & MECHANICAL CONTRACTORS’ ASSOCIATION AUSTRALIAN BEVERAGES COUNCIL AUSTRALIAN DENTAL INDUSTRY ASSOCIATION AUSTRALIAN FEDERATION OF EMPLOYERS & INDUSTRIES AUSTRALIAN FOOD & GROCERY COUNCIL ASSOCIATION AUSTRALIAN HOTELS ASSOCIATION AUSTRALIAN INTERNATIONAL AIRLINES OPERATIONS GROUP AUSTRALIAN MADE CAMPAIGN LIMITED AUSTRALIAN MINES & METALS ASSOCIATION AUSTRALIAN PAINT MANUFACTURERS’ FEDERATION AUSTRALIAN RETAILERS’ ASSOCIATION AUSTRALIAN SELF MEDICATION INDUSTRY BUS INDUSTRY CONFEDERATION CONSULT AUSTRALIA HOUSING INDUSTRY ASSOCIATION LIVE PERFORMANCE AUSTRALIA MASTER BUILDERS AUSTRALIA LTD MASTER PLUMBERS’ & MECHANICAL SERVICES ASSOCIATION OF AUSTRALIA (THE) NATIONAL BAKING INDUSTRY ASSOCIATION NATIONAL ELECTRICAL & COMMUNICATIONS ASSOCIATION NATIONAL FIRE INDUSTRY ASSOCIATION NATIONAL RETAIL ASSOCIATION OIL INDUSTRY INDUSTRIAL ASSOCIATION PHARMACY GUILD OF AUSTRALIA PLASTICS & CHEMICALS INDUSTRIES ASSOCIATION PRINTING INDUSTRIES ASSOCIATION OF AUSTRALIA RESTAURANT & CATERING AUSTRALIA VICTORIAN AUTOMOBILE CHAMBER OF COMMERCE
1
	ACCI – Choice of Fund Requirements Draft Bill  –  April 2015



