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	General Manager
Corporate and International Tax Division
The Treasury
Langton Crescent
PARKES ACT 2600 
	2 September 2015
By Email


Dear Sir / Madam
	
	Country-by-country reporting


We refer to the exposure draft legislation and associated explanatory materials concerning the Government’s proposal to introduce Country-by-Country (CbC) reporting in accordance with Action 13 of the G20 and Organisation for Economic Co-operation and Development’s Action Plan on Base Erosion and Profit Shifting (the BEPS Action Plan).

Greenwoods & Herbert Smith Freehills Pty Limited (Greenwoods) is a specialist tax practice and Australia's largest advisory firm practising exclusively in revenue laws. Greenwoods advises many inbound investors into Australia, including large corporate enterprises and private equity, venture capital and sovereign wealth funds, on their Australian tax obligations. 
We generally welcome the proposed implementation of Action 13 of the BEPS Action Plan. However, we consider that there are certain issues with the proposed CbC reporting legislation which could be resolved prior to finalising the legislation. We have split our submission into 2 parts, addressing technical issues in relation to the general scope of the provisions and specific concerns in relation to sovereign wealth funds.

We would be happy to discuss these issues with you in more detail if you require any further information.

Yours sincerely
	Richard Buchanan
Director  
Greenwoods & Herbert Smith Freehills  
+61 3 9288 1903
+61 448 039 192
richard.buchanan@greenwoods.com.au
	Edward Consett
Senior Associate  
Greenwoods & Herbert Smith Freehills  
+61 3 9288 1968
0437 609 251
edward.consett@greenwoods.com.au


General scope of the draft legislation
1 Overview

Our concerns with the general scope of the draft legislation fall under the following headings:

· presence in Australia; 

· annual global revenue – residents; and
· annual global revenue – accounting consolidation.

We have set out each of these concerns in detail below.

2 Presence in Australia

The Organisation for Economic Co-operation and Development’s (OECD’s) model legislation, released as part of the Action 13: Country-by-Country Reporting Implementation Package on 8 June 2015,
 is drafted to primarily require an ultimate head company to provide a CbC report in its home jurisdiction, with:

· that home jurisdiction to provide the report to the Commissioner of Taxation (Commissioner) in accordance with an international agreement; and

· safeguards in place in the event that the ultimate head company is not required to produce a CbC report.

The intended scope of the Government’s draft legislation, as described in paragraph 1.18 and 1.19 of the explanatory materials (EM), is far broader than the OECD model as it imposes CbC reporting obligations in Australia on all multinational enterprises, not just those which have an Australian ultimate head company:
These amendments apply to Australian headquartered multinational enterprises and Australian subsidiaries of multinational enterprises headquartered outside of Australia with annual global revenue above the $1 billion threshold.
…

For the purposes of Subdivision 815-E, an entity may meet the global revenue threshold if it is an Australian resident —such as a holding or subsidiary company— or a foreign resident entity with a PE in Australia. Foreign resident entities without a PE in Australia will not be required to report.
This expansive approach means that additional pressure is necessarily placed on identifying those multinational enterprises that should be subjected to CbC reporting requirements in Australia, as multinational enterprises will need to look beyond the home jurisdiction of the ultimate holding company.
In this regard, the EM attempts to identify multinational enterprises that have some material connection with Australia as being the relevant subjects of the draft legislation. The draft legislation, however, does not seem to achieve this stated objective as it appears to require every entity (resident and non-resident) to comply with the CbC requirements, regardless of whether it has a presence in Australia (subject only to the revenue threshold or an exemption under section 815-360 applying).

This is because an entity must give the Commissioner a statement if:

· its annual global revenue in relation to an income year is $1 billion or more;
 and

· the Commissioner has not made a determination that the requirements do not apply to it.

Importantly, the calculation of annual global revenue in accordance with proposed subsection 117DA(5) to (7) does not require that an entity have a presence in Australia. Rather, the calculation simply requires the existence of a non-resident (which may or may not be a member of a global group).
 The calculation is undertaken in respect of that non-resident and, if the applicable measure of revenue is greater than $1 billion, that non-resident will be required to give a CbC report to the Commissioner.
To make the draft legislation consistent with the intention articulated in the EM, we suggest that the application of Subdivision 815-E be limited to a global group that contains one or more of the following constituent entities:
· an Australian resident entity (that meets the tests set out in section 4); 
· a non-resident entity that has an “Australian permanent establishment” (as that term is defined in proposed section 177A(1)).
We have provided additional comments in section 4 below regarding the concepts of global group and the particular Australian resident entities to which the regime should apply. 
3 Annual global revenue – residents 
Before moving to more substantive points in section 4, we note that the application of the annual global revenue definition to residents appears to be lacking clarity and, for this reason, we suggest that minor amendments be made.

The annual global revenue is the amount worked out under proposed section 177DA(5) and (6). These sections are both framed by reference to “the non-resident.” 
In order to clarify the application of the global annual revenue threshold in proposed section 815-355(1)(a) to residents, we suggest that the definition of “annual global revenue” in section 995-1(1) be amended to also include a calculation performed for a resident as if it were the non-resident mentioned in section 177DA(5) and (6).
Alternatively, it may be more efficient to amend sections 177DA(5) to (7) to enliven their application to residents.
4 Annual global revenue – accounting consolidation
For Australian resident subsidiaries of multinational enterprises headquartered outside of Australia, we understand Treasury’s intention is for the CbC reporting requirements to apply if:
· the Australian resident is part of a group in which the assets, liabilities, equity, income, expenses and cash flows of the Australian resident and other entities are presented as those of a single economic entity for accounting purposes; and

· the annual revenue of that single economic entity is $1 billion or more.

While this intention may be achieved through the current wording, in particular the definition of “global group” in proposed section 177A(1) and the annual global revenue calculation in proposed section 177DA(5), the application of the legislation is far from clear. A number of vague concepts exist in the draft legislation, including:
· “member of a global group” (proposed section 177DA(5));

· “all entities to which those statements relate” (proposed section 177DA(5)(a)); and

· “consolidated for accounting purposes as a single group” (proposed section 177A(1)).

Therefore, we believe the operation of the provisions could be clarified by incorporating the language seen in the OECD model legislation and existing accounting standards. 
In particular:
· “Consolidated financial statements” could be defined as “the financial statements of a *global group in which the assets, liabilities, income, expenses and cash flows of the *worldwide parent entity and the *constituent entities are presented as those of a single economic unit in accordance with:

· the *accounting principles; or

· if the accounting principles do not apply to the preparation of the financial report – comparable standards for accounting made under a *foreign law that apply to the preparation of the financial report under a foreign law;”
· “Constituent entity” could be defined as “any entity whose assets, liabilities, equity, income, expenses and cash flows are included in the *consolidated financial statements of a *global group;”

· “Global group” could be defined as “a collection of enterprises related through ownership or control such that it is required to prepare *consolidated financial statements;”
· “Ultimate parent entity” could be defined as “a *constituent entity of a global group that is not controlled by another entity.”
These definitions are consistent with the OECD model legislation as well as the terminology used in AASB 10 Consolidated Financial Statements and are necessary to clarify the scope of the rules, primarily by replacing the vague concept of “member of a global group.” 

It will also make it clear that entities treated as associates and investments for accounting purposes (e.g. Australian resident entities that do not have a controlling foreign investor) are not members of a foreign global group for CbC reporting purposes.
Sovereign wealth funds
5 Overview
Sovereign wealth funds (SWFs) are described by the OECD as:

…special purpose investment funds or arrangements created by a State or a political subdivision for macroeconomic purposes. These funds hold, manage or administer assets to achieve financial objectives, and employ a set of investment strategies which include investing in foreign financial assets.

By Treasury’s own 2011 estimates, SWFs are expected to have assets under management of approximately USD 10 trillion and “have the potential to provide Australia with a significant source of additional capital.”
 
The nature and activities of SWFs make it inappropriate for Australia to impose CbC reporting obligations on those entities. 
6 Policy
The draft legislation will apply to a SWF if the fund has annual global revenue of $1 billion or more, regardless of any presence (or lack thereof) in Australia. 
Assuming changes are made to introduce a threshold requirement that there be a presence in Australia, we suggest that Treasury also introduce a specific exemption from the CbC reporting requirements for SWFs.
From a policy perspective there is no clear reason why the CbC reporting requirements should apply to SWFs. The BEPS Action Plan is aimed towards “multinational enterprises,” a term which covers:

…enterprises [that] operate in all sectors of the economy. They usually comprise companies or other entities established in more than one country and so linked that they may coordinate their operations in various ways. While one or more of these entities may be able to exercise a significant influence over the activities of others, their degree of autonomy within the enterprise may vary widely from one multinational enterprise to another.

SWFs, on the other hand, operate as investment funds that hold inherently passive investments such as bonds, minority equity interests and direct interests in real property.
 Returns are typically in the nature of interest, dividends, rent and capital gains on disposal of property. Therefore, the nature of the investments, returns and the lack of significant influence over the activities of the investments means that there is little risk of a SWF engaging in base erosion and profit shifting. 

This is borne out in the Action 13 documents and submissions, none of which identify concerns with SWFs. This is also consistent with our experience, where we see SWFs take a necessarily conservative approach to tax in order to preserve the reputation of the foreign States they represent. 
7 Practice

If a SWF has a presence in Australia (a subsidiary or a permanent establishment) it is required to comply with Australian reporting requirements applicable to that presence. In this regard, SWFs already provide a high volume of detailed information to the Commissioner in respect of their Australian investments, including through private ruling applications concerning those investments, and the Commissioner has access to further information through his usual information gathering powers. 

It is a separate question, however, to ask a SWF to provide information regarding its activities and investments that have no connection with Australia, and adopting such an approach raises a number of concerns.

Take the following example:
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In this example, the SWF may be required to provide to the Commissioner a CbC report covering the revenues, profits, capital, assets and employees of:

· SWF; 
· HoldCo; and

· AusCo.
Given the governmental nature of SWFs, Treasury may need to consider (if it has not already) whether requesting such information from a SWF may impinge upon the sovereignty of the foreign State, particularly in the absence of an international agreement between Australia and the foreign State.  The provision of information may be further complicated by legislation in the foreign State that requires such information to be kept confidential. 
If the CbC report is requested from the SWF fund itself it is possible that a SWF would be exempt from the CbC reporting requirements under the general doctrine of sovereign immunity or the Foreign States Immunities Act 1985 (Cth). Nevertheless, it would still be preferable to clarify the intended treatment of SWFs in the draft legislation by granting an exemption for the SWF.
If the CbC report is requested from the Australian subsidiary more practical problems may arise, as:

· the SWF may not be legally permitted or willing to provide details of its operations to the Australian subsidiary; and

· the directors of the Australian subsidiary may face penalties as a consequence of failing to comply with its obligations, including criminal offences under Part III Division II of Schedule 1 to the Taxation Administration Act 1953 (Cth).
Therefore, failing to providing an exemption for SWF may place Australian directors in the uncomfortable position of facing Australian criminal penalties as a consequence of the operation of foreign laws.

On a practical level, if the CbC reporting obligations are imposed on a SWF it is not clear whether the SWF would have sufficient information to comply with the obligation. The passive nature of SWF investments means that much of the CbC reporting information may not be available to the SWF, particularly since investments are often made indirectly through funds of funds (rather than directly into operating companies). Although such investments should not be included as members of a SWF’s global group for CbC reporting purposes if the recommendations in part 1 of this submission is adopted, this will ultimately depend on the drafting of the final legislation.
As a net capital importer that is one of the first countries to codify CbC reporting, we suggest that caution be taken to ensure that the CbC reporting requirements do not act to discourage SWF investment into Australia. This could be best achieved by granting an exemption for SWFs in the draft legislation.

Although the legislation allows for the Commissioner to create a class of exemptions by way of legislative instrument, such a process is inherently unpredictable and may create unnecessary investment uncertainty.

8 Mechanics
The SWF exemption could be worded consistently with section 12-402 of the Taxation Administration Act 1953 (Cth) by exempting a global group where the ultimate parent entity (as those terms are defined earlier in this submission) is:
an investment entity that satisfies all of these requirements:

the entity is wholly-owned by one or more *foreign government agencies, or is a wholly-owned subsidiary of one or more foreign government agencies;

the entity is established using only the public money or public property of the foreign government concerned;

all economic benefits obtained by the entity have passed, or are expected to pass, to the foreign government concerned.

It should be noted that this exemption is confined to SWFs that are “investment entities,” which is consistent with the activities of SWFs discussed above.

To the extent that the SWF global group has a presence in Australia, that presence will be required to comply with existing Australian reporting obligations which will provide details of the activities and transactions it undertakes. 
� � HYPERLINK "http://www.oecd.org/ctp/transfer-pricing/beps-action-13-country-by-country-reporting-implementation-package.pdf" �OECD/G20 Action 13: Country-by-Country Reporting Implementation Package (June 2015)�.


� Section 815-355(1).


� Section 815-355(1)(a).


� Section 815-355(1)(b).


� See section 177DA(5) and (6).


� OECD Commentary on Article 4 of the OECD Model Tax Convention.


� Treasury ‘Options to codify the tax treatment of sovereign investments’ (April 2011).


� OECD ‘OECD Guidelines for Multinational Enterprises’ (2011).


� Treasury ‘Options to codify the tax treatment of sovereign investments’ (April 2011).
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