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Australian Day Hospital Association (ADHA) Submission
on
Options to Strengthen the Misuse of Market Power Law
Discussion Paper (December 2015)
The Australian Day Hospital Sector

Growth in the stand-alone Day Hospital sector experienced in recent times, has the potential to significantly reduce healthcare costs adding value to consumer choice for a variety of surgical and medical treatments.  Stand-alone Day Hospitals are predominately small businesses and are located throughout all metropolitan areas, and are increasingly developing in rural areas, of Australia. 

ADHA represents 70% of the Private (Stand-Alone) Day Hospital sector and is recognised as the peak industry body.

Day Hospitals range greatly in size and can vary from those comprising of one-theatre performing simple local anaesthetic surgical cases, up to larger 4-6 theatre/procedure room Day Hospital complexes, performing advanced surgical procedures.  Some stand-alone units have moved to 23 hour licensing where the patient is admitted on one day and is discharged the next, with their admission lasting up to 23 hours to address the needs of the more complex procedures performed in day hospitals in recent years.
The shift towards same Day Hospital care accounted for 69% of private hospitalisations in 2011-12 compared with 60% in the previous decade. There has been a 32% increase in the number of day hospitals between 2001-02 and 2011-12 (ref: AIHW Australia’s Health 2014).
As part of the forces of change identified in the Australian Government’s ‘Reinvigorating Australia’s Competition Frame Work’ it was acknowledged that technology has brought new opportunities and challenges to many sectors.  This is certainly relevant to the Day Hospital sector.  The Private Day Hospital sector has a significant contribution to make, particularly in light of the increasing ageing population, in the delivery of high quality, cost effective healthcare.

The major health insurance funds demonstrate anti-competitive behaviour towards the private Day Hospital sector in relation to private health insurance contracting behaviour when compared with the inpatient private health care sector.  To provide an example of this, I have attached a spreadsheet demonstrating a comparison between the inpatient sector and the Day Hospital sector for the funding of cataract surgery (C168) and colonoscopy (G44C) for the financial year 2013/14 (ref: HCP data 2014/15).  The potential savings are considerable in both instances.
This situation would not appear to be in the long term interests of consumers. 

There should be a reasonable choice available for privately insured consumers when accessing their health care provider.  Despite recognition as a quality, low risk option for consumers, the Day Hospital sector experiences significantly lower fees for comparable services than the fees that are received by the inpatient sector, from many of the health insurance funds. 

Increasingly in recent times, many Day Hospitals have not been granted contracts with the major health insurance funds, resulting in reliance on the Second Tier Default Benefit.  This in turn often results in significant out of pocket expenses for the consumer, in order for the Day Hospital to cover its operational costs.  This situation would seem to indicate a misuse of market power by the health insurance industry and a lack of reasonable choice for the privately insured consumer.

The negotiation process between the health insurer and the individual Day Hospital, in many cases, appears to be a take it or leave it approach by the insurer.  The Day Hospital appears powerless in this type of negotiation process. 
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The health insurers’ contract documents have more relevance to the larger private inpatient hospitals, rather than the Same Day Hospitals, which operate under different parameters.

We would also comment that alleged misuse by insurers of their market power has not only been seen in in the Private Day Hospital sector.  Recent media commentary appears to indicate that such misuse has also been directed against larger hospital groups.  Refer attached articles below as an example:

[image: image2.emf]20150703 - The  Advertiser - contract dispute between Medibank & Calvary Hospitals.pdf
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[image: image4.emf]20150911 - The  Australian Doc - Medibank deal with Calvary under wraps.pdf


Comments on the Discussion Paper
With reference to the “take advantage” test, the exclusive dealing that appears to occur on occasions by some health insurance funds and large corporate groups of private inpatient hospitals is competitively harmful to smaller Inpatient Hospitals and Day Hospitals.

In this respect it should be noted that smaller Inpatient Hospitals and Day Hospitals have to comply with the same requirements for licencing and accreditation including the National Safety and Quality Health Service Standards.  This would appear to fit the definition of damage to the competitive process and results in lessened affordable options for the consumer.

The removal of the “take advantage” provision with reference to the example above, would place all private hospitals and Day Hospitals on a more level footing with respect to health insurance fund negotiations, increasing competition and providing consumers with cost effective choice.

ADHA would support the Harper Panel “Recommendation 30 – misuse of market power” which would remove the “take advantage’ test and focus on the competitive process, rather than “damage to a competitor.”

Option E as stated below, would appear to offer the greatest protection for small business, the competitive process and consumer choice.

Option E - Amend the existing provision by removing the words “take advantage” including a “purpose, effect or likely effect of substantially lessening competition” test, making authorisation available, and the ACCC issuing guidelines regarding its approach to the amended provision.
It would appear from the International experience that the inclusion of the “effect or likely effect of reducing competition” would now be relevant to the restructuring of section 46 of the Competition Policy.

As the peak industry body representing Day Hospitals in the Australian Private Health Care Sector, we welcome the opportunity to comment on the Discussion Paper and provide our thoughts related to the experiences of our members and the subsequent impact on Day Hospital consumers.

To discuss these issues further the CEO can be contacted on jane.griffiths@adha.asn.au or Tel: 08 9332 3606.

Yours sincerely
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JANE GRIFFITHS

ADHA Chief Executive Officer
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AMA attacks
Medibank on
death cover

THE AMA has attacked health
insurer Medibank Private for
its “offensive” refusal to cover
hospital costs for women who
die during childbirth.

The insurer is involved in
a public stoush with private
hospital operator Calvary, with
Medibank refusing to pay for
a list of 165 adverse events it
says are “highly preventable”.

AMA president Associate
Professor Brian Owler says
one of the events the insurer
is refusing to cover is matemal
death associated with
childbirth.

“l find it offensive that a
private insurer would refuse to
cover the costs of that patient
and hospital in such a tragic
event,” he told the National
Press Club in Canberra last
week.

“If someone thinks that a
financial incentive will motivate
doctors, nurses or anyone |
else in a hospital to prevent
matemal death any more than
they desire to do so now, then
they have no understanding of
medicine or the people in it.”

He said the AMA accepted
the refusal to pay for mistakes
such as surgery on the wrong
body pat, but insisted there
were many areas where
complications occurred despite
full preventive measures.

He feared the Federal
Government’s sale of
Medibank last year had put
Australia on a path toward
a US-style managed care
system.

But Medibank said there
needed to be a link between
healthcare standards and
payments otherwise the
system “has limited incentive
to focus on reducing waste and
addressing improvements”.

“Medibank doesn’t want to
see our members — or any
patients for that matter —
come to harm while receiving
healthcare, nor do our
members want to go on being
asked to foot the bill through
higher premiums for avoidable
mistakes or waste in the
hospital setting,” the company
said in a statement.

AAP
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Strong medicine
as Medibank -
dumps Calvary

YOUR QUESTIONS ANSWERED

BRAD CROUCH

MEDIBANK Private willend -

its contract with private hos-
pitals operated by Calvary
Health Care including four in
Adelaide, leaving members

| facing thousands of dollars

. North  Adelaide,

in expenses if they go to
those hospitals.
Australia’s largest health

insurer said it had made the’

decision after long-standing
negotiations with the hospital
group collapsed.

About 7000 Medibank Pri-
vate members use Calvary’s
Adelaide hospitals each year —
at Wakefield St in the city,
Elizabeth

| Vale and Walkerville.

Medibank Private spokes-
man Dr Andrew Wilson said
Calvary had requested an in-
crease in rates Medibank pays
for services provided to its
members to a rate Medibank
considered to be unsustain-
able. Members of Medibank
and its low-cost offshoot
AHM will continue to be cov-
ered under the terms of the ex-

. isting contract with Calvary
i Health Care until this expires

on August 31, 2015.
Medibank and AHM mem-

' bers may still attend Calvary

Health Care hospitals after this
date and Medibank will con-
tinue to cover a proportion of
their costs. However, they
might incur higher out-of-
pocket costs because Calvary
Health Care will be able to
charge its own rates.
Medibank members receiv-
ing ongoing treatment or with
booked treatment before Au-

| gust 31 will continue to benefit

from the existing contract
terms for a transitional period.
A Calvary spokesman said it

i was “surprised and dismayed”

at Medibank Private’s action,

| adding: “To our knowledge, we
. were of the strong view that

both parties were continuing

: to negotiate in good faith with

a desire by each side to renew
our contract. Calvary remains

| committed to a mediation pro-

cess and looks forward to re-

I'm with Medibank

Private — what does
this mean?

After the contract

expires — unless there is
a breakthrough — from
August 31, 2015, Medibank
Private and ahm members
who attend Calvary Health
Care hospitals face significant
out-of-pocket costs because
Calvary Health Care will be
able to charge their own rates.
Medibank Private will
continue to cover some costs.
Members who are already
receiving ongoing treatment
or who have pre-booked
treatment before August 31
will continue to benefit from
the existing contract terms for
atransitional period.

What hospitalsin SA
re affected?

solving this issue as soon as
possible. We ask Medibank
Private to return to the nego-
tiating table as soon as poss-
ible to continue talks aimed at
a resolution that is in the in-
terest of all parties - including
its customers.”

Dr Wilson said Medibank
was committed to providing
members with access to quality
private hospital services at
reasonable prices.

“We think it's the right
thing to do to ensure our mem-
bers get the best quality care at
an affordable and sustainable

Calvary has 11 hospitals

nationally including four
in South Australia — at
Wakefield St in the city, North
Adelaide, Elizabeth Vale and
Walkerville.

_ How much extrado|
face payingifigotoa
Calvary Hospital? [
It could run into the many
thousands of dollars
depending onthe procedure
and time in hospital.

What are my

altemnatives?

In the highly competitive

private health industry,
Medibank Private has
contracts with other private
hospitals — speak to your
doctor about where hefshe
works, and speak to Medicare
on 132 331 or ahm on 134 246.

cost. It is disappointing (Cal-
vary) felt unable to agree to
our affordability and quality
requirements, which are part
of our commitment to improv-
ing our members’ healthcare
experience and maintaining
the long-term affordability of
healthcare,” he said.

“We remain open to work-
ing with Calvary . . . through
the auspices of the Private
Health Insurance Ombuds-
man to resolve this matter.”

1t’s understood both parties
will attend mediation talks
later this month.
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Medibank'/1

Private deal
under wraps

IT is still unclear whether
Australia’s biggest

health insurer will pay

for the treatment of 165
complications — mostly
falls and infections — it
claims hospitals could easily
prevent.

Following a long-running
dispute, Medibank Private
finally signed a new three-
year funding agreement with
the Calvary Health Care last
week.

Along with a threat not to
pay the hospital operator for
the treatment of a string of
complications, Medibank had
sought to withhold cover for
readmissions within 28 days
of a procedure.

The terms of the new deal
are still under wraps.

The AMA says the silence
offers little reassurance
to Medibank members,
who could face picking up
hospital bills themselves.

“For those reasons alone,
[the terms of the agreement]
should be made clear as part
of their responsibility to the
public,” AMA vice-president
Dr Steve Pamis said.

“tf | were a Medibank
member — and | am not — |
would have some trepidation
attending a Calvary hospital
in the next week.”

Leanne Wells, chief
executive of the Consumers
Health Forum, said: “For
all members know, Calvary
may have weakened and
agreed to 160 or the 165
[of the allegedly avoidable
complications listed by
Medibank] — hardly a big
win for consumers hecause
differential costs will still fall
to consumers.”

A Medibank spokesman
said last week: “We've
reached an agreement [with
Calvary] that will deliver
enhanced clinical safety,
quality care and affordability
for members and patients.”

Paul Smith and

Medical Observer
o







