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The collapse of the HIH Insurance Group in 2001 was a watershed for Australia’s
financial sector. The combined government and industry response to its collapse
was swift, with the establishment of the HIH Claims Support Scheme to restore
confidence to the market and protect a large number of HIH policyholders from
potential financial hardship. Despite its rapid development and implementation, the
scheme operated effectively and successfully met its objectives.
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Introduction

The collapse of HIH Insurance Limited (HIH) in 2001 was a critical event in the evolution of
Australia’s financial system. HIH’s failure was the catalyst for substantial policy reform, notably in
the regulation of Australia’s general insurance industry, but also in areas as diverse as tort law,
corporate governance, audit standards and policyholder protection. Even today, almost 14 years since
its collapse, the ghosts of HIH continue to resonate with policymakers and regulators.

From humble beginnings in 1968, HIH grew to become the second-largest general insurer in
Australia. In addition to extensive Australian operations covering all major general insurance product
classes,? HIH operated a myriad of subsidiaries across the world. However, in its pursuit of domestic
and global expansion, HIH sacrificed prudence in risk management and suffered from under-pricing,
under-reserving, corporate governance failures, and mismanagement. These mistakes were to have
disastrous consequences for the company and its employees, shareholders, and those policyholders
not protected by government intervention.

In the wake of HIH’s collapse, the Government moved to restore confidence in Australia’s general
insurance industry. The industry, with the imprimatur and financial backing of the Government,
worked to develop a support scheme for many of HIH's most vulnerable policyholders, who were left
holding worthless policies. The scale of the collapse and its wide-ranging ramifications also motivated
the Government to establish a Royal Commission.?> The Commission’s report outlined a litany of
failures and questionable business dealings on the part of certain senior HIH personnel.

The HIH Claims Support Scheme (the ‘HIH Scheme’) commenced on 7 June 2001, less than three
months after HIH was placed into provisional liquidation. First operated as a subsidiary of the
Insurance Council of Australia (ICA), the peak body representing the general insurance industry in
Australia, and later as a company directly controlled by the Treasury, the HIH Scheme saw a number
of refinements and restructures over its more-than-decade-long lifespan. Throughout this time, the
HIH Scheme continued to successfully provide financial protection to eligible policyholders who
made valid claims under their HIH policies. Its success was in no small part due to the cooperation
and trust developed between the general insurance industry, the Liquidator and the Government, the
initiative of industry in managing the HIH Scheme in its early years, and the professionalism of the
Treasury staff who were instrumental in its development and operation.

This paper briefly details the rise and subsequent collapse of HIH, considers the consequences of its
demise, and outlines the Government’s response. The primary focus of this paper is the HIH Scheme
itself — its structure (and restructure), mechanics, eligibility criteria, and operation under the ICA
and later under the stewardship of the Treasury. The paper concludes with an analysis of the HIH
Scheme’s final statistics, and a discussion of the main lessons learned.

2 General insurance includes, inter alia, home and contents insurance, motor vehicle insurance, business
insurance, workers’ compensation and travel insurance. It excludes life insurance and health insurance.

3  The Australian Securities and Investments Commission (ASIC) commenced an investigation into the
collapse of HIH but the Government was persuaded to establish a Royal Commission after receiving legal
advice that the ASIC Chairman’s dual role as a member of the Australian Prudential Regulation Authority
(APRA) Board constituted a technical conflict of interest.
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The rise and fall of HIH Insurance Group

The origins of HIH Insurance Limited can be traced back to 1968 with the establishment of
M W Payne Liability Agencies, a workers” compensation underwriter. Subsequently acquired by a
United Kingdom (UK) insurer, the company was restructured and later renamed CE Heath
International Holdings, and partially listed on the Australian Stock Exchange (ASX) in 1992. The
partial float was the first by a general insurer on the ASX.4

In 1995, the company entered into a merger with Swiss-owned CIC Insurance Group and soon after
was renamed HIH Winterthur. The company then experienced rapid growth through a series of
acquisitions, including: Heath Cal and Great States Insurance in the United States (US); Colonial
Mutual General Insurance in Australia and New Zealand (NZ); Solart in Argentina; and Cotesworth
Group in the UK. Some of these offshore businesses were to later encounter financial trouble.

Concerned about HIH Winterthur’s performance and financial position, Winterthur, the Swiss-based
majority shareholder in HIH Winterthur, decided to divest its 51 per cent stake through a public share
offer on the ASX.5 The offer was fully subscribed and the offering took place in August 1998. Two
months later, the company changed its name to HIH Insurance Limited (HIH). Shortly afterward, the
now fully publicly-owned HIH acquired UK insurer World Marine & General Insurance and
Australian insurer FAI Insurance (the latter for $295 million);¢ FAI being a company which was under
intense financial pressure at the time, unbeknownst to the directors of HIH.

Not long after the acquisition of FAI, HIH's aggressive growth strategy began to falter, with losses
reported in its UK and US businesses (which together contributed nearly 30 per cent of HIH’s total
Group-wide income).” Its NZ business was also losing money and its Australian operation, which
generated the bulk of its revenue, was struggling, recording a $21 million loss for the 18 months to
31 June 1999. In order to stem its losses, HIH placed its UK operations into run-off.8

Financial analysts grew uneasy about HIH’s performance, and some were blacklisted (frozen out of
access to the management team) by HIH because of their negative assessments of the company. The
market responded, with the price of HIH shares falling precipitously (Figure 1).

4 Clarke (2007), page 434.

5  Winterthur commissioned independent reports to assess the UK branch and its activities. Concerned with

some of the findings (conflicts of interest, lax guidelines, poor financial reporting, huge losses in aviation

and marine insurance) it decided to divest its interest in HIH Winterthur (see Australian Broadcasting

Corporation (2001). The offering memorandum contained a claims-development table that was the first

public revelation of HIH's historical under-reserving. Nevertheless, the response from the investment

community was favourable and the public offering was oversubscribed (see HIH Royal Commission (2003),

Vol. 2, Chapter 12.

Kehl (2001). See Box 1 for further discussion of the FAI acquisition.

7 At this time, HIH’s Australian portfolio accounted for 64 per cent of HIH Group revenue, the Americas
16 per cent, the UK 13 per cent, NZ 4 per cent and Asia 3 per cent.

8  During run-off, an insurer ceases to write new policies, and any existing liabilities are ‘run off’ to
conclusion.
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Figure 1: HIH’s share price
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Source: HIH Royal Commission, Final Report, Vol. 1

Following the April 2000 release by APRA of draft reforms to the prudential regulation of Australia’s
general insurance industry (proposing stricter standards for capital adequacy, liability valuation,
reinsurance and risk management),’ HIH sought to bolster its regulatory capital levels by entering
into strategic joint ventures and selling off some of its underperforming businesses and property
assets.10 Parts of HIH's Argentinian and Asian operations were sold off.

A routine external audit completed in July 2000 by Arthur Andersen failed to raise alarm bells,
instead concluding that HIH was in a healthy financial state. At this time, HIH accounted for
9.3 per cent of all gross written premiums in Australia by Australian Prudential Regulation Authority
(APRA) regulated general insurers — it wrote $1.65 billion out of an industry total of $17.7 billion, for
the financial year to 30 June 2000.1! Its annual report for that financial year showed total assets of
$8.3 billion and total liabilities of $7.4 billion, a net asset position of $900 million.

In September 2000 it announced it had entered into an agreement to sell, for $200 million, a 51 per
cent share of its domestic personal lines business,’? excluding its workers’ compensation, travel,
professional indemnity, public liability and corporate broking lines, into an unincorporated joint
venture with German-owned insurer Allianz Australia called Allianz Australia Advantage.’®> HIH's
share price dropped sharply following the announcement. Its troubled US operation was placed into
run-off the following month.

9  Australian Prudential Regulation Authority (2000). This discussion paper followed three previous policy
discussion papers released by APRA in September 1999 setting out the scope for modernising the
prudential supervisory requirements for general insurers in Australia.

10 Now-defunct US investment bank Merrill Lynch analysed HIH’s financial position and concluded that
under APRA’s proposed new capital standards for general insurers, HIH would be ‘significantly capital
deficient’. See Australian Broadcasting Corporation (2001), op. cit.

11  Australian Competition and Consumer Commission (2002), page 101.

12 This was a largely profitable business acquired from FAI, and included home, home and contents and
motor vehicle insurance.

13 The joint venture company issued private motor, compulsory third party, private pleasure craft, home
building and home contents insurance policies. It also issued small business packages, rural packages and
small commercial insurances (such as commercial motor, fleet motor less than 150 vehicles, property with
asset value less than $20 million, public and product liability policies with turnover of less than $5 million,
and marine) previously arranged by HIH through distributors other than international brokers. HIH would
later sell its remaining 49 per cent stake for $125 million.
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Concerned about its exposure to HIH, Westpac, HIH's banker, requested in October 2000 that the
company appoint Ernst & Young to conduct an audit of its finances. The audit report, presented to
HIH a month later, concluded that its financial position was ‘delicately poised’. Apprehensions about
HIH’s financial troubles intensified when it announced that its interim result to 31 December 2000
was likely to be a loss, coupled with its failure to lodge its December 2000 quarterly statement with
APRA.

The final months of 2000 and the early months of 2001 were a tumultuous period, with a number of
HIH’s directors resigning from the Board, including the company’s founder and Chief Executive
Officer, Ray Williams. The company’s share price, and credit rating (Table 1), continued to decline.

Table 1: Standard & Poor’s rating of HIH, February 1997 to March 2001

17 February 1997 AA-

15 August 1997 AA-

27 February 1998 A: credit watch developing
24 September 1998 A: credit watch negative

22 January 1999 A—: off credit watch

22 August 2000 A-—: credit watch developing
13 September 2000 A-—: credit watch negative

2 November 2000 BBB+: credit watch negative
26 February 2001 BBB-

15 March 2001 B: lowered and withdrawn

Source: HIH Royal Commission, Final Report, Vol. 1

The commencement of the Allianz Australia Advantage joint venture on 1 January 2001 marked the
beginning of the end for HIH. The structure of the joint venture required that HIH's share of the
premium income earned by the joint venture be placed under trust. Excess funds were to be
distributed on a quarterly basis to the joint venture partners according to their ownership shares, but
only after an actuarial assessment confirmed that there were sufficient funds over required reserves.
The first actuarial assessment was due in May 2001. Needing to pay claims arising from business
written prior to the commencement of the joint venture, HIH, already short of money, was deprived
of desperately-needed funds. Soon after, it was forced to delay paying some claims as its liquidity
problems became acute.

On 22 February 2001, at the company’s request, trading in HIH shares was halted on the ASX.
Trading briefly resumed on 26 February, but was halted again on 27 February. Around the same time,
the Australian Securities and Investments Commission (ASIC) served a notice on HIH concerning its
investigation of a suspected contravention of HIH's obligation to disclose price-sensitive information
to the market. HIH shares were suspended from trading a final time on 1 March 2001.

On 6 March 2001, HIH announced that it would establish a joint venture company with
QBE Insurance (QBE), QBE Corporate Insurance, which would offer to renew all corporate insurances
written through major brokers by HIH and QBE in both Australia and NZ. The joint venture would
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see QBE, which had management control of the joint venture company, in effect take over 60 per cent
of all of HIH's corporate insurance business written in Australia and NZ.14

On the same day as the QBE announcement, HIH formally appointed KPMG to undertake a review of
its financial position. Armed with the findings of this review, the Board of HIH took the decision on
15 March 2001 to place the company into provisional liquidation, only days after it sold the remaining
49 per cent stake of its domestic personal lines business to Allianz Australia and one day after selling
its workers’ compensation business to NRMA Insurance. On appointment, the Provisional
Liquidators, Messrs AG McGrath and ARM Macintosh, estimated that HIH had lost over $800 million
over the six months to 31 December 2000. The Provisional Liquidators also declared that each of the
major Australian insurance licence-holding companies within the HIH Group was clearly insolvent.15

At the time of its failure, the HIH Group consisted of more than 240 individual companies, of which
eight were licensed or formerly licensed general insurance companies incorporated in Australia. The
majority of the remainder were holding and investment companies, or in some cases licensed
insurance companies incorporated in other jurisdictions.’® On 27 August 2001, the Australian
companies in provisional liquidation were placed into formal liquidation, with Messrs AG McGrath
and ARM Macintosh taking on the role of Liquidators (hereafter ‘the Liquidator’). By then, the
deficiency in the HIH Group was estimated to be between $3.6 billion and $5.3 billion, making it the
largest corporate failure in Australian history.

14  Profits from the joint venture company would be split according to ownership stakes, with QBE receiving
60 per cent and HIH 40 per cent. Soon after HIH was placed into provisional liquidation, and following
discussions with the Provisional Liquidators, QBE decided to absorb 100 per cent of the joint venture
business, thereby assuming HIH's entire corporate insurance book.

15 Kehl (2001), op. cit.

16  HIH Insurance (2013). For a corporate chart of the companies in liquidation, visit:
www.hih.com.au/pdf/HIH%20Corporate %20Chart.pdf.
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Aftermath of the HIH collapse
3.1. Community impacts

The collapse of HIH had far-reaching consequences for Australian communities and a negative
impact on consumer confidence in the insurance industry. Thousands of employees working at HIH
lost their jobs, tens of thousands of HIH shareholders were left holding worthless equity, and HIH
policyholders were left unsure whether their insurance contracts would continue to be honoured.

Stories of personal hardship emerged almost immediately. Sick or disabled policyholders claiming on
salary continuance policies with HIH stopped receiving ongoing payments (which they often relied
on for day-to-day living expenses). In Queensland alone, car accident victims insured with HIH were
left waiting for operations and other medical procedures worth $190 million.”” Without HIH
insurance cover, the Australian Rugby Union had to cancel games across the country until
replacement cover could be procured.’® Injured players were left stranded without compensation.”

Table 2: HIH market share (by Australian premium revenue) for selected insurance classes,
30 June 2000

Professional indemnity 35
Travel 28
Compulsory third party (CTP) motor vehicle 19
Public and product liability 15
Employers’ liability 12
Other accident 7

Source: Australian Competition and Consumer Commission (2002)

As Australia’s dominant professional indemnity insurer, HIH’s collapse had a major effect on
professional service providers. Services were suspended by many of Australia’s 150 community legal
centres after their professional indemnity insurance was put under a cloud.? Other professionals,
such as accountants and engineers, were also impacted by the loss of cover. Without public liability
cover, councils and not-for-profit organisations became reluctant to hold community and sporting
events. In New South Wales (NSW), local councils were left with $65 million of uncovered public
liability claims.

HIH was the only provider of certain niche insurance products in the Australian market. As a result,
some niche policyholders were forced to look offshore for cover at higher premium rates. HIH also
held substantial market shares in a number of insurance product classes. For instance, as one of the
largest, if not the largest, builders” warranty insurers, the collapse of HIH left thousands of builders
without insurance cover (which was mandatory in most states and territories). Almost $2 billion of
construction activity was placed on hold while builders sought replacement cover.?! For many, this

17 Wenham (2001).
18 The Australian Rugby Union was able to arrange temporary replacement cover with QBE later in

March 2001.
19 Dore et al. (2001).
20  ibid.

21  Wenham (2001), op. cit.
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was not a quick process as the few remaining builders’ warranty insurers were flooded with
applications.

The number of affected policyholders would have been far higher had HIH not sold most of its
personal lines and compulsory third party (CTP) businesses to Allianz Australia?? and its workers’
compensation business to NRMA Insurance, and had QBE not offered renewal policies to most of
HIH’s former corporate insurance policyholders.? In addition, after negotiating with the Liquidator
of HIH, QBE acquired HIH’s travel insurance business, further reducing the number of exposed
policyholders. These transactions, facilitated by APRA, resulted in the business of over 90 per cent of
HIH’s estimated one million policyholders (covered by two million policies) being transferred away
immediately before (to Allianz Australia and NRMA Insurance) and shortly after (to QBE) HIH's
collapse.

3.2. Insurance market pricing impacts

HIH’s collapse catalysed large premium increases in certain insurance classes, most notably in
professional indemnity and public liability insurance.?* For example, the Victorian Government
received representations from accountants highlighting how the diminished availability of
professional indemnity insurance had driven premiums to increase by as much as 1,000 per cent in a
year.?> Six tourism and heritage rail and tram societies in South Australia faced public liability
insurance premium increases ranging from 55 to 900 per cent. As a result, one rail society ceased its
operations, unable to afford the requisite insurance.2

A 2002 review of insurance industry market pricing by the Australian Competition and Consumer
Commission (ACCC) concluded that the HIH collapse had led to large and sustained insurance
premium increases.?”” This was, in part, because HIH had significantly under-priced risks. After its
collapse, the majority of HIH’s competitors, along with new entrants into the market, offered
insurance at more sustainable rates that were markedly above those charged by HIH. This repricing
occurred against the backdrop of a global ‘hardening’ in insurance markets triggered by the events of
11 September 2001 in the US, a series of large-scale natural disasters, and the bursting of the ‘dot-com’
bubble — which in turn fostered a decline in global equity markets and in the investment returns
earned by insurers.?® The Government’s response to the sharp rises in premiums for certain insurance
product classes is covered in Subsections 3.4.2 and 3.4.3.

3.3. HIH Royal Commission

Shortly after announcing that it would implement a support scheme to assist affected HIH
policyholders (the HIH Scheme is covered in detail in Section 4), the Government established a

22 The sale also included the transfer of HIH’s small business packages, rural packages and most small
commercial insurances (such as commercial motor, fleet motor less than 150 vehicles, property with asset
values less than $20 million, public and product liability policies with turnover less than $5 million, and
marine) arranged through distributors other than international brokers. These insurance lines were covered
under the joint venture established between Allianz Australia and HIH.

23  HIH’s corporate insurance policies included professional indemnity, public and product liability, directors’
and officers’ liability, group salary continuance, trade credit and builders” warranty insurance.

24  Productivity Commission (2010), Chapter 10.

25  Dutton (2006), page 11.

26  ibid, page 8.

27  Australian Competition and Consumer Commission (2002), op. cit.

28 International Association of Insurance Supervisors (2011), page 48.
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Royal Commission ‘to inquire into the reasons for, and the circumstances surrounding, the failure of
HIH prior to the appointment of the Provisional Liquidators on 15 March 2001".2

In April 2003, Commissioner Justice Neville Owen delivered his report on the findings of the
Royal Commission. Justice Owen identified a litany of failures at HIH which led to its collapse. The
findings were damning (Box 1).

Under-pricing and HIH grossly underestimated its liabilities, overestimated its assets, charged premiums that

under-reserving were too low, and under-reserved (under-provisioned) for future claims, particularly ‘long-tail’
claims. Past claims on policies that had not been properly priced had to be met out of present
income. This was a spiral that could not continue indefinitely.

Corporate governance The Board of HIH was unduly influenced by, and failed to monitor the performance of, senior

failures HIH management. It also: failed to subject management proposals to sufficient scrutiny; paid
too little attention to strategic matters; failed to implement mechanisms to identify and resolve
conflicts; and failed in its stewardship of HIH’s assets by not reigning in excessive
expenditures, including executive remuneration and termination payments.

Mismanagement The factors contributing to the mismanagement of HIH were many, varied and complex. They
included: a lack of attention to detail; a lack of accountability for performance; and a lack of
integrity in the company’s internal processes and systems. Combined, they led to a series of
business decisions that were poorly conceived and executed.

Acquisition of FAI HIH’s acquisition of FAI Insurance for $295 million was a poor business decision. FAI was itself
in serious financial trouble, and its true value was significantly lower than the acquisition price.
HIH later acknowledged that it had overpaid for FAI. Having borrowed heavily to fund the
acquisition, HIH subsequently wrote off its entire investment in the company. It was later
revealed that no due diligence was performed by HIH directors on the financial status of FAI.

lll-fated international HIH’s UK and US operations generated combined losses estimated at around $2.4 billion. Its

ventures UK operations, initially underwriting public liability and professional indemnity insurance,
branched out into areas that HIH had little experience in, including marine reinsurance and film
financing. Large losses followed, and were not stemmed due to inadequate reporting systems
that impaired Australian management’s ability to effectively control the UK operations. In the
US, a combination of deteriorating market conditions and significant mispricing of risk led to
substantial losses. Losses were also recorded in some of HIH’s other international operations.

Inadequate auditing Internal auditors focused too heavily on the accounts and not enough on the poor risk
management frameworks employed by HIH. Additionally, external audits which were not
rigorous enough in questioning HIH’s financial position and accounting treatments and relied
too heavily on HIH's internal audit documents. In some instances, HIH’s auditors were mislead
by HIH and some of its counterparties.

In addition to the factors listed in Box 1, the Royal Commission uncovered evidence of complex and
questionable reinsurance arrangements® and aggressive accounting methods used to disguise the
true (precarious) financial position of HIH. It also uncovered evidence that some senior HIH
personnel may have contravened corporations laws. Subsequent investigations by authorities led to
charges being laid against a number of HIH directors, senior managers and associates. Convictions
followed, resulting in custodial sentences and other severe sanctions.

3.4. Post-HIH collapse reforms

Justice Owen’s report delivered 61 wide-ranging policy recommendations that addressed issues
impacting on the prudential, legal and regulatory regime governing the general insurance industry in

29 Howard and Hockey (2001).

30 Adapted from the findings of the HIH Royal Commission (2003), op. cit.

31 HIH entered into reinsurance arrangements where it agreed to not make claims against its reinsurers.
Under these arrangements, first used by FAI and later HIH, the reinsurance was booked as an asset, even
though risk was not in effect ceded to the reinsurers. FAI’s use of financial reinsurance (as such transactions
are known) helped conceal its financial problems at the point HIH acquired the company.
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Australia. They focused on: corporate governance; financial reporting; the conduct and approach of
the prudential regulator, APRA; the scope of the principal piece of general insurance legislation, the
Insurance Act 1973 (the ‘Insurance Act’); state and territory regulation of insurance; and taxation of
general insurance products.3?

The failure of HIH also spurred changes in a number of related areas, including tort law and the
introduction of support schemes for medical indemnity insurance.

Five main areas of post-HIH general insurance industry reform are discussed below.

3.4.1. Prudential regulation

Changes to the legislative framework were already underway at the time of HIH’s failure, but the
collapse accelerated reform, escalated its perceived importance and public profile, and caused an
expansion of the focus on aspects of regulation that were viewed as requiring attention.?® Minimum
entry-level capital requirements for general insurers were substantially increased. Reforms were also
introduced to enable APRA to make prudential standards for general insurance. This made standard
setting a faster and more flexible process and allowed the prudential regime to more easily
accommodate market developments. The current regulatory framework applying to general
insurance in Australia is largely the product of these reforms.

Although the Royal Commission found that APRA did not cause or contribute to the collapse of HIH,
a number of shortcomings in its supervisory practices were identified.?* APRA eschewed ‘light touch’
supervision in the wake of the collapse, and it has significantly strengthened its supervisory practices
since then. In APRA’s view, its most enduring contribution to the resilience of Australian financial
institutions through the Global Financial Crisis (GFC) came from its ‘close touch” efforts to promote
their financial health prior to the crisis, and to deal conclusively with struggling institutions.3>

The Royal Commission recommended that APRA develop ‘a more sceptical, questioning and, where
necessary, aggressive approach to its prudential supervision of general insurers’.3 This
recommendation referred to general insurance, but APRA took the message to heart more broadly.3”
From that point, APRA increased the frequency of its on-site visits to and regular liaison and
follow-up with regulated institutions, and began to engage directly with boards on matters of
prudential concern.

32  Carrigan (2004).

33  ibid, page 4.

34  These shortcomings may have been exacerbated by the fact that APRA had to respond to a number of other
general insurance near-failures in the years leading up to HIH’s collapse. Two other large Australian
insurers, GIO and MMI, were reportedly on the brink of collapse in 1998 before they were taken over by
AMP and Allianz Australia, respectively. In addition, Palmer (2002) noted that the loss of corporate
memory and industry expertise in creating APRA had an inevitable short-term impact on the quality of
supervision in APRA.

35  Australian Prudential Regulation Authority (2014), page 6.

36 HIH Royal Commission (2003), op. cit., Recommendation 26.

37  Australian Prudential Regulation Authority (2014), op. cit., pages 19-20.

10



The HIH Claims Support Scheme

John Laker, the recently-retired chairperson of APRA, noted in 2010 that:

Because of the forces of history and the reality of HIH, [APRA] took advantage of Australia’s
benign economic environment in the early and middle years of this decade to build the
foundations for a strong regulator.3

According to Jeffrey Carmichael, the inaugural chairman of APRA, Australia is living proof of the Old
Regulator’s Prayer: ‘God, let there be a failure, but a small one’.3° The failure of HIH was hardly
small, but HIH was certainly not large or interconnected enough to trigger a systemic crisis like that
seen in other jurisdictions in the 2000s, and its failure helped to instil in APRA a supervisory culture
that was a contributing factor to Australia’s strong economic performance during and after the GFC.

3.4.2. Tort law reform

In late 2001 and during 2002, a combination of forces resulted in a severe ‘hardening’ of premium
rates for liability insurance in Australia. The collapse of HIH, increasing compensation payments for
bodily injury, increasingly litigious community attitudes, and changes in the way courts were
prepared to extend liability for negligence combined to impact heavily on the cost of insurance.®
Consumers were confronted with significant premium increases in the previously under-priced lines
of public liability and professional indemnity insurance.

It was also apparent that claims costs, and in particular the cost of personal injury claims, had
escalated. In the 10 years to 2002, inflation in Australia had averaged 2.5 per cent per year while
awards for personal injury had increased at an average rate of 10 per cent per year. When looking at
large claims, the comparison was even more startling. Between 1979 and 2001, the highest award for
personal injury grew from $270,000 to $14.2 million, an increase of over 5,000 per cent.*!

In insurance law, jurisdictional powers are split between the states, territories and the
Commonwealth. The Federal Minister for Revenue and Assistant Treasurer thus convened a series of
meetings with ministers from all jurisdictions to tackle the problem. The result was a succession of
changes, implemented by all jurisdictions, which can be broadly grouped into three types:#

. establishing liability — changes to the law governing decisions on liability, including
contributory negligence®® and proportionate liability;

. damages — changes to the amount of damages paid to an injured person for personal injury
claims or for economic claims against a professional;* and

38  Blees (2010).

39  Cornell (2009).

40 Coonan (2004), page 3. As noted in Subsection 3.2, the hardening of insurance markets more broadly was
driven by a series of natural disasters and a decline in equity markets and investment returns for insurers,
due to the bursting of the ‘dot-com’ bubble and the 11 September 2001 terrorist attacks.

41  ibid, page 4.

42 In addition, ministers at the ministerial meeting on insurance issues in May 2002 agreed to the ACCC
monitoring costs and premiums in public liability and professional indemnity insurance on a six-monthly
basis. In 2006, this practice was suspended in light of the more comprehensive data that became available
from APRA’s National Claims and Policies Database (NCPD).

43 An important contribution to the reforms was a report commissioned by ministers to review the law of
negligence. An expert panel, chaired by Justice David Ipp, made 61 recommendations to governments on a
principled approach to reforming the law. In November 2002, ministers formally agreed on a package of
reforms implementing the Ipp Review’s key recommendations.

11



The HIH Claims Support Scheme

. claims procedures — time limits and methods for making and resolving claims, including court
procedures, legal conduct and legal costs.

This extensive program of law reform in a limited timeframe was described as unprecedented in the
history of Australian insurance law and, taking into account the complexity of Australia’s multiple
jurisdictions, perhaps a first for the common law world. In 2006, the Government reported that there
was evidence of the above reforms achieving their goal of improving the availability and affordability
of public liability insurance.*

3.4.3. Medical indemnity insurance

The problems experienced in the medical indemnity insurance sector were similar to those found
more broadly in professional indemnity insurance. From the mid-1990s, the sector experienced a
dramatic increase in the frequency and severity of claims. HIH was a major reinsurer of United
Medical Protection Limited / Australasian Medical Insurance Limited (UMP/AMIL), then Australia’s
largest medical defence organisation.4¢ HIH's failure, coupled with the events of 11 September 2001
and the resultant downturn in financial markets, did irreparable damage to UMP/AMIL and it was
placed into provisional liquidation in May 2002.4” Doctors threatened to cease work in hospitals in
response to concerns about the availability and affordability of medical indemnity insurance.*8

Shortly after UMP/AMIL’s collapse, the Commonwealth Government established a number of
schemes to subsidise premiums for medical practitioners in Australia and provide financial assistance
to medical indemnity providers and medical practitioners for high-cost claims. These schemes were
consolidated (along with a number of professional indemnity programs for midwives) into the
Indemnity Insurance Fund in 2011. The total value of funds available under the Fund is $427 million
over 2012-13 to 2015-16.#°

In February 2014, the National Commission of Audit (NCOA) found ‘strong evidence’ that the market
for medical indemnity insurance is normalising. Average premiums have fallen since 2003-04 and
major firms in the medical indemnity sector have reported healthy profits.>® Recommendation 48 of
the NCOA was that the Commonwealth scale back its subsidies. The Government responded to the

44  For instance, professional standards legislation allows professionals to limit their liability in exchange for
risk management, compulsory insurance and other consumer protection initiatives.

45  Dutton (2006), op. cit., page 64. Similarly, in 2009, the ICA reported that it was clear the objectives of the tort
law reforms had been met. In contrast, Wright (2006) argued that litigation rates generally had not
increased in the period leading up to the Ipp Review and that there was no foundation for the premises
underlying tort law reform as a strategy for addressing the insurance “crisis’.

46  Before 1 July 2003, medical indemnity protection was traditionally offered by medical defence organisations
(MDOs). Cover provided by MDOs was discretionary — that is, the medical practitioner had no contractual
right to be indemnified by the MDO. MDOs operated mainly along state lines and were outside APRA’s
prudential framework. These arrangements changed on 1 July 2003, when the Commonwealth passed
legislation to require that medical indemnity cover must be provided by an insurer authorised by APRA.

47  Toh et al. (2009), pages 11-12.

48  Coonan (2004), page 10.

49  The MIIF includes the following schemes: Exceptional Claims Scheme; Run-off Cover Scheme; High Cost
Claims Scheme; Premium Support Scheme; Incurred-But-Not-Reported Indemnity Claims Scheme; Midwife
Professional Indemnity (Commonwealth Contribution) Scheme; and Midwife Professional Indemnity Run-
off Cover Scheme. The MIIF was established in 201 through the consolidation of a range of existing medical
indemnity and professional indemnity for midwives programs. See Department of Health (2014).

50 National Commission of Audit (2014), Appendix: Volume 2, pages 118-123.
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NCOA findings on 13 May 2014, noting that reforms to medical indemnity would be considered
following the 2014-15 Budget.>!

3.4.4. Discretionary Mutual Funds and Direct Offshore Foreign Insurers

Discretionary cover is an insurance-like product that involves no legal obligation by the provider to
meet the costs of an ‘insured’ event. At the time of the failure of HIH, doubts were raised about
whether discretionary cover was subject to provisions under the Insurance Act and therefore APRA’s
regulatory regime. The Royal Commission found that consumers would be unwilling to accept the
failure of a provider of discretionary cover, and therefore recommended that the Insurance Act be
amended to extend prudential regulation to all discretionary insurance-like products.52 Discretionary
mutual funds (DMFs)? at the time represented less than one-half of one per cent of the Australian
general insurance market.>

The Royal Commission also examined the insurance of risks in Australia that were underwritten by
direct offshore foreign insurers (DOFIs), today known as unauthorised foreign insurers. It found that
in many instances it might be unnecessary to regulate offshore insurance, as much of this business
was likely to involve large commercial contracts (where the purchaser would normally be considered
able to judge for itself the risks involved in the transaction).”®> On the other hand, the Royal
Commission also considered suggestions that offshore insurance might constitute a ‘gap” in APRA’s
regulatory regime.5 It made no formal recommendations on this matter.

In response to the Royal Commission’s findings, the Government commissioned an independent
review of DMFs and DOFlIs.>” The review recommended that discretionary mutual cover be offered
only as a contract of insurance under the Insurance Act® and that DOFIs be exempted from
prudential regulation if they were domiciled in a country APRA considered to have comparable
prudential regulation to Australia (subject to a market significance threshold).

In 2007, the Minister for Revenue and Assistant Treasurer announced reforms to “address the risk to
Australian consumers and businesses from unauthorised DOFIs that are unscrupulous or that fail”.?
Any person or company wishing to undertake insurance business in Australia must now obtain an
authorisation from APRA.% The Government also decided that, in the absence of appropriate data, it
would not (yet) subject DMFs to prudential regulation. However, it did legislate to require DMFs to
provide detailed data on their operations to APRA.

The Minister announced that within three years of the start of the DMF data collection regime, the
Government would review the data to determine whether there was a need for prudential regulation
to apply to DMFs. This data collection period has been extended three times: to the end of the 2010-11

51 Hockey and Cormann (2014).

52  HIH Royal Commission (2003), op. cit., Recommendation 42.

53 A DMF may be a trust, mutual, company limited by guarantee or other structure.

54  Treasury (2005), page 28.

55  Most of the business placed with unauthorised foreign insurers, notably including professional indemnity
and public liability insurance, was classified under the Corporations Act 2001 as “wholesale” business. This
meant that the intermediaries offering these products to consumers were not subject to the conduct and
disclosure requirements introduced by the Financial Services Reform Act 2001 for ‘retail” business.

56  HIH Royal Commission (2003), op. cit., s.8.8.4.

57  Potts (2004).

58  Unless APRA considers in the case of an individual entity that there is no residual contingent risk.

59  Dutton (2007).

60 Limited exemptions are granted for insurance business that cannot be appropriately placed in Australia.
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financial year; again to the end of the 2011-12 financial year; and then once more to the end of the
2012-13 financial year. At the time of writing, there has been no further progress on analysis of
whether DMFs should be subject to prudential regulation.

3.4.5. Financial Claims Scheme

The Financial System Inquiry of 1997 (the ‘Wallis Inquiry’) examined the question of depositor and
policyholder protection, but did not recommend an explicit protection scheme. Later, in 2003, the
Royal Commission concluded that the time was right to re-examine whether there should be a safety
net for holders of general insurance policies (and for third-party claimants against such policies).¢! It
went on to recommend that the Commonwealth ‘introduce a systematic scheme to support the
policyholders of insurance companies in the event of the failure of any such company.’

At the time, policyholder support schemes were widely used in other countries. At the end of 2000,
there were 21 OECD countries — including the US, the UK, Canada, Germany, France and NZ —
with one or more protection schemes covering insurance companies. Without a policyholder support
scheme in Australia, in the event of the failure of an APRA-authorised general insurer, policyholders
would simply be pooled with other unsecured creditors in a wind-up process that in most cases
would be complex and lengthy.¢2

Worries that an explicit policyholder support scheme could create moral hazard had persuaded
previous Australian governments not to introduce such a scheme. However, the collapse of HIH and
the establishment of the HIH Scheme had the effect of challenging the credibility of government
statements that there were no implicit guarantees for policyholders. Concerns that an explicit scheme
could create moral hazard became of less import if there was widespread public belief that implicit
guarantees existed.%

The Government responded to the Royal Commission’s recommendation by commissioning a
technical study to consider the merits of introducing an explicit guarantee for part or parts of the
Australian financial system. The technical study, which reported on 26 March 2004, found that the
costs and benefits of adopting a guarantee scheme appeared to be finely balanced.%*

In 2005, the Council of Financial Regulators® completed a comprehensive review of Australia’s
failure and crisis management arrangements.®® The Council recommended that the government
consider a compensation scheme that would apply to retail deposits in authorised deposit-taking
institutions (ADIs) and the policyholder claims of life and general insurers. The Council noted that,

61 HIH Royal Commission (2003), op. cit., Chapter 11.

62  With the collapse of HIH, policyholders (apart from those transferred to Allianz Australia, QBE or NRMA
Insurance) would have ranked with other unsecured creditors in relation to valid policy and premium
refund claims. The Provisional Liquidators announced that it was unlikely that the distribution of any
available assets, either through liquidation or a Scheme of Arrangement, would occur for at least nine
months. See HIH Insurance (2013b).

63 Davis and Jenkinson (2013), page 9. In addition, there is strong community expectation of government
assistance in the event of the failure of a general insurer. In 2006, the Reserve Bank of Australia (RBA)
commissioned a survey on public attitudes regarding what would happen if a general insurer was to fail.
Around 50 per cent of respondents believed either that their policies were guaranteed by the government,
or that the government would step in to protect them in the event of a failure, despite the fact that no
explicit guarantee existed. See Treasury (2012), page 7.

64  Davis (2004).

65 The Council is the coordinating body for Australia’s main financial regulatory agencies. It consists of the
RBA, APRA, ASIC and the Treasury.

66  Council of Financial Regulators (2005).
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given the lengthy nature of the wind-up process for a financial institution, it could take many months,
or even years, before funds are made available for distribution. This could create financial hardship
for households and businesses, generating pressure on the government to make an ad hoc response.

Three years later, at the height of the GFC, legislation was passed introducing a Financial Claims
Scheme (FCS) to protect depositors of ADIs and policyholders of general (but not life) insurers in the
event of an insolvency of an APRA-authorised ADI or general insurer.”” The FCS ensures that
protected depositors and policyholders receive early access to funds, providing certainty and
economic stability whilst the formal liquidation of a failed institution is carried out.®®

67  Australian Prudential Regulation Authority (n.d). Note: The FCS is entirely post-funded and is intended to
have few other compliance costs for general insurers in normal circumstances.

68 To date, the FCS Policyholder Compensation Facility has been activated only once (in 2009) for a small
general insurer, Australian Family Assurance Limited, which had been in run-off since 2002. See Bowen
(2009).
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HIH Claims Support Scheme

It was immediately apparent that the provisional liquidation of HIH would have wide-ranging
ramifications, particularly for HIH policyholders left uninsured for claims made by or against them.
This led to calls for immediate government action to assist policyholders experiencing hardship as a
result of the failure.

The Insurance Council of Australia (ICA) proposed to provide industry expertise and resources to
operate a policyholder support scheme. It further proposed that the scheme be funded through the
introduction of a one per cent levy on all general insurance policies issued in Australia, coupled with
an appropriate contribution from governments,* with the levy offset by a reduction in existing taxes
on insurance (fire services levies, stamp duties and GST).” The levy proposal was not adopted.”

Following advice from the Provisional Liquidators that the financial situation at HIH was worse than
first thought,”> the Government announced, on 14 May 2001, that it would move to help HIH
policyholders suffering hardship by setting up an assistance package. The Government stated that it
was ‘concerned for the welfare of the current 28,000 people who have HIH claims, and any people
who might have claims in the future’.”® This was followed by an announcement that it would
fast-track legislative changes to the prudential regulatory regime for the general insurance industry.
Foremost among these changes was a new condition that all authorised general insurers must meet
risk-based capital requirements, and a minimum entry-level capital requirement of $5 million (raised
from the previous level of $2 million).7*

Following extensive consultation with industry, the Government and the ICA announced on
17 May 2001 the formation of a not-for-profit company to oversee and administer the assistance
package for affected HIH policyholders. HIH Claims Support Limited (HCSL) was registered as a
company on the following day. Its sole share, with a notional value of $1, was owned by the ICA.

In announcing that HCSL would, on the Commonwealth’s behalf, administer the HIH Scheme, the
Minister stated that:

Unlike the States, the Commonwealth Government has no existing infrastructure that is able to
process the tens of thousands of claims from existing HIH policyholders. The non-profit
corporation gives us a practical framework using existing industry infrastructure and expertise
to help HIH victims.”

On 21 May 2001, the Government announced a HIH policyholder assistance package valued at more
than $500 million, alongside the establishment of the Royal Commission.”® The Government's

69 Insurance Council of Australia (2001).

70  Australian Broadcasting Corporation (2001b).

71 The New South Wales Government did, however, impose an Insurance Protection Tax (IPT) to fund the
payment of claims (in relation to CTP and builders” warranty schemes) and repay any borrowings made
after the collapse of HIH. $65 million per year was levied on general insurers registered with APRA, with
the remainder contributed by a one per cent ad valorem tax on overseas general insurers and domestic
insurers not registered with APRA. The IPT was abolished in 2011. See Australia’s Future Tax System
(2009), E8-1.

72 Hockey (2001).

73 Hockey (2001b).

74  Hockey (2001c).

75 Hockey (2001d).

76 Howard and Hockey (2001), op. cit.
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announcement followed declarations by the NSW and Victorian Governments”” that they would fund
support packages, totalling $50 million and $35 million respectively, for affected HIH policyholders in
their respective state-regulated statutory insurance schemes (for CTP motor vehicle, workers’
compensation and builders” warranty insurance).”®

4.1. HIH Claims Support Limited

HCSL was established as a wholly-owned subsidiary of the ICA, with a board composed
predominantly of independent non-executive directors. A five-year Commonwealth Management
Agreement (CMA) signed between HCSL and the Government set out how HCSL would manage and
administer the HIH Scheme on behalf of the Commonwealth. This included: receiving applications
and assessing eligibility for claims; managing a call centre and operating a website; coordinating the
claims management and payment processes; and reconciling assistance payments with the records of
the Liquidator.

The CMA also set out a range of rigorous and regular disclosure obligations on HCSL (Box 2) and
specified how the Commonwealth would provide the necessary funding to meet claims made by and
against eligible applicants, as well as the administration and other costs and expenses of HCSL.

Under the CMA, HCSL was required to provide the Commonwealth, via the Treasury, with:

. monthly reports on payments into and out of accounts dealing with HIH Scheme payments and management
expenses;

. a monthly reconciliation of the account forming the Trust;

. a monthly operation report dealing with issues of significance, including the status of applications and payments
made;

. quarterly internally audited accounts;

. annual externally audited accounts, together with the auditor’s report, and full financial statements each year;
. reports on performance reviews conducted by independent organisations (approved by the Commonwealth);
. any other reports in relation to matters of significance, at any time as HCSL considered necessary; and

. any reports requested by the Commonwealth.

In addition, the Commonwealth could, at its own expense, periodically examine or audit HCSL'’s books and financial
records or conduct a performance review. To facilitate this, it was provided access rights to HCSL’s premises.

In order for funds to be made available for HCSL to efficiently meet its obligations under the CMA,
the HIH Claims Support Trust (the ‘Trust’) was established with HCSL as trustee. The
Commonwealth appropriated initial funds for the Trust through the Appropriation (HIH Assistance)
Act 2001, which provided for up to $640 million” — this was the Provisional Liquidator’s initial
actuarial estimate of the funds necessary to cover expected eligible claims arising through the
HIH Scheme. The Trust would also receive a share of recoveries made from third parties to be used
for the HIH Scheme. The Commonwealth was the ultimate beneficiary of the Trust, ensuring that it
would be entitled to any residual balance of the Trust after the collection of recoveries and making of
payments to claimants.

77  The Queensland Government also later announced a rescue package for CTP insurance, and the WA and
Tasmanian Governments did likewise for workers’ compensation. See Davis (2004), op. cit., Chapter 2.

78  Auditor-General of Victoria (2001).

79  The Consolidated Revenue Fund was appropriated for the purposes of providing financial assistance to
eligible claimants under the HIH Scheme and meeting associated administrative costs.
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As part of its responsibilities for administering the day-to-day operation of the HIH Scheme, HCSL
contracted claims management specialist Wyatt Gallagher Bassett (WGB) to operate the call centre
and perform eligibility assessments on its behalf.8 HCSL also entered into tripartite Claims
Management Agreements with the Liquidator and four ICA member insurers — Allianz Australia,
Royal & Sun Alliance,8! QBE and NRMA Insurance (the ‘Claims Managers’) — under which those
insurers would, on a cost-only basis:

. act as the Liquidator’s agent in providing claims management services — involving the
examination, verification, adjustment, assessment, management and settlement of claims,
including the determination of coverage entitlement in accordance with the terms of the HIH
insurance policy;®? and

. act as the agent of HCSL in providing payment management and recovery services to those
claims assessed as eligible by HCSL (via WGB) — involving arranging payment to related
parties, establishing a bank account to deal with HIH Scheme transactions, calculating claims
estimates, reporting to HCSL as per the terms of the CMA, identifying and pursuing recoveries
from third parties, and accounting to HCSL and the Liquidator for their proportion of sums
recovered.83

Each Claims Manager was engaged to provide services for different classes of insurance, with Allianz
Australia handling retail, rural and small business claims excluding professional indemnity; Royal &
Sun Alliance handling salary continuance claims; QBE handling corporate, professional indemnity,
public liability and product liability claims;%* and NRMA Insurance handling claims for which the
other Claims Managers held a conflict of interest. The four Claims Managers were selected by the ICA
on the basis that they had expressed a willingness to participate in the HIH Scheme.8

One stakeholder commented that the numerous checks and balances built into the HIH Scheme
revealed an interesting quid pro quo. The Government maintained a very low appetite for risk even
though the structure of the HIH Scheme required the disbursement of large sums of taxpayer money
through private-sector Claims Managers. To make this compromise viable, it instituted an extremely
rigorous audit and performance review program on the HIH Scheme.

80 WGB also performed proof of debt reconciliations (see Section 4.3 for further information).

81 Royal & Sun Alliance changed its name to Promina in 2003. Promina was acquired by Suncorp in 2007.
82  Australian National Audit Office (2004).

83  ibid.

84  As well as a range of specialist lines including marine, aviation, livestock and bloodstock insurance.

85  ibid. Note: Some Claims Managers employed subcontractors to assist with claims management.

18



4.

The HIH Claims Support Scheme

2. Eligibility for the HIH Scheme

On 21 May 2001, the Government announced the criteria for determining which HIH policyholders

were eligible to receive assistance through the HIH Scheme. In making its decision, the Government

considered the need to balance equity and simplicity,® to ensure the HIH Scheme assisted ‘those

people most in need’.8”

Eligible policyholders were to receive either 90 or 100 per cent of the claim they would have received

through HIH, depending on the type of policy and, in some cases, income level (Box 3). Any excess

under each policy still applied, as did all the other terms, conditions and limits of the policy. In order

to

meet eligibility, an insurable event had to take place on or before 11 June 2001, regardless of when

the claim was made. The few weeks between the 21 May announcement date and the 11 June cut-off

date allowed for HIH policyholders to find alternative cover for their ongoing insurable risks.

Australian citizen or . 100 cents in the dollar for salary continuance, disability and income protection
permanent resident policies, as well as for claims of total loss on a primary place of residence.

(including NZ citizens) e 90 cents in the dollar for other insurance policies if, for year 1999-2000:

e individual or family taxable income (one child, with $3,139 added for each additional
child) was less than $77,234; or

e aclaim was more than 10 per cent of a family’s taxable income.

Small business . 90 cents in the dollar.

e  Australian owned with fewer than 50 full-time equivalent employees and carrying on
a business as at 21 May 2001.%°

. Not a related entity to a larger organisation.

. If operated through a trust, the trust instrument must confer on the trustee the power
to carry on a business; and the trustee must be the policyholder, or a third party with
relevant cut-through rights.

Not-for-profit organisation . 100 cents in the dollar.
. Australian based.

. If structured as a trust, the trustee must be the policyholder, or a third party with
relevant cut-through rights.

Lot owner in owner’s . Criteria relating to individuals or small business.

;90
corporation e  The owner's corporation has levied a contribution in respect of the uninsured loss,

and the contribution relates to the lot owner’s share of an amount that would have
been paid to meet the uninsured loss.

86
87
88
89

90

ibid.

Howard and Hockey (2001).

Australian National Audit Office (2004), op. cit.

In early 2002, the eligibility criteria for small businesses was refined to include an explicit statement of a
requirement that applicants must have been carrying on a business as at 21 May 2001.

This category was not part of the original eligibility criteria announced in the 21 May 2001 press release.
After the legality of treating owners’ corporations as small businesses was raised, the Government
approved additional eligibility criteria and assessment guidelines for residential owners’ corporations in
February 2002 and for lot owners in commercial owners’ corporations in May 2002.
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Trust gincluding family e  Trustee is an Australian citizen or permanent resident, or Australian company; and
trust)® is the named policyholder or named insured.

e  The trust must have assets equal to or less than $1.386 million as at 3 June 2001.

. The trust’s total income in 1999-2000 was less than $80,373, or the claim is more
than 10 per cent of net income for the trust for that year.

. Claims covered on a one-for-one cost sharing basis with the respective state and
territory governments.*

Policyholders or claims which were not covered under the HIH Scheme included:

*  claims arising from HIH employees or directors, or individuals or associates who were in a
position to influence HIH;

. claims arising from reinsurance contracts; and

. claims relating to insurance mandated by state and territory governments, including CTP motor
vehicle, workers’ compensation and builders” warranty insurance.?

4.3. The HIH Scheme mechanics

The HIH Scheme formally commenced operating on 7 July 2001. However, the Treasury, with
approval from the Prime Minister, had earlier entered into an agreement with the Provisional
Liquidators to resume payments to salary continuance claimants whose claims had already been
approved by HIH.%

Applicants seeking assistance under the HIH Scheme were required to apply to HCSL for assistance
and lodge with HIH, which was then in liquidation, a claim under an HIH policy relating to an
incident in the period prior to 11 June 2001. Initially, applicants were required to contact the HCSL
call centre (operated by WGB) to lodge an application. Application forms were then mailed out.
During this time, the ICA and HCSL were finalising development of the HCSL website. Once the
website was fully operational, applicants were able to download their own application forms and
mail them to the eligibility processing centre run by WGB in Sydney. At its peak, this processing
centre employed 32 staff with financial services or customer service experience.%

91 The Government agreed to eligibility criteria and assessment guidelines for small businesses operating
through trusts and not-for-profits structured as trusts in February 2002, and for other types of trusts in May
2002.

92  The Australian Government consulted with the states and territories on the nature and timing of assistance
from June 2001. The Government agreed to allow the HIH Scheme to cover claims from exposures incurred
on or before 30 June 2005. This timeframe would give state and territory governments sufficient time to put
in place contingency arrangements to manage any HIH-related liabilities which incurred after this date.

93 States and territories funded ‘rescue packages” for their various mandatory insurance schemes through
levies on general insurers (NSW), the building industry (Victoria), CTP insurance premiums (Queensland),
workers” compensation premiums (Western Australia, Tasmania and ACT), or through government funds
(Victoria and Northern Territory). See Kehl (2001), op. cit.

94  Australian National Audit Office (2004), op. cit., page 31. This continuation of payments was important to
protect sick or disabled salary continuance policyholders who depended on the regular payments for
day-to-day living expenses.

95 WGB developed an intensive training package, call centre scripts and operational processes to ensure a
consistent message and process was delivered to applicants. WGB’s team also worked with a software
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The WGB team worked with applicants to assist them in finalising their applications, requesting
additional information as required. WGB then determined whether an application for assistance met
the eligibility criteria. If eligible, an Eligibility Confirmation Certificate was generated and sent to the
relevant Claims Manager, depending on the type of policy, to allow the claim to be managed under
the HIH Scheme. The Claims Manager would in turn request the relevant file from HIH.%

Applicants assessed by WGB as ineligible for assistance could apply to have their application
internally reviewed by the Managing Director of HCSL. In the event this internal review was
unsuccessful, applicants could appeal the decision through the HIH Assistance Review Panel
(HARP). The Panel, consisting of independent members appointed by the Minister for Financial
Services and Regulation and assisted through secretariat support from the Treasury, was set up to
review applications which did not meet the eligibility criteria due to particular anomalies.

Upon receipt of an eligible application from HCSL and the relevant claim file from HIH, the Claims
Manager would assess the claim according to the applicant’s insurance policy. In this role, the Claims
Manager acted as an agent of HIH (and its Liquidator) and was bound by the claims management
processes of HIH. It was important that the Claims Managers complied with all the terms and
conditions of the insurance policies and the claims management processes of HIH, and operated at
arm’s length from government, in order to preserve HIH’s reinsurance arrangements and protect the
rights of other creditors to HIH's estate. Payments to eligible claimants were made, with the Claims
Managers then recovering those payments on a monthly basis from a central HCSL account funded
by the Treasury.

If a Claims Manager rejected a claim for payment, the claimant received no assistance under the
HIH Scheme. The claimant would have the recourse normally available to policyholders of general
insurance companies — an appeal to Insurance Enquiries and Complaints (IEC) or to a court.
Disputed claims in relation to salary continuance could be appealed to the Financial Industry
Complaints Service (FICS).%”

A crucial element of the HIH Scheme was the assignment to HCSL of an eligible policyholder’s rights
under their HIH policy. The assignment of rights was a pre-requisite for assistance. On assignment,
the rights to pursue the Liquidator, through a proof of debt, for a recovery under the policy passed
from the policyholder to HCSL. HCSL, as trustee of the Trust, would in turn have the right to line up
as a creditor of HIH to pursue the recovery of monies owed to eligible policyholders through the
liquidation process. In this way, the Commonwealth, as ultimate beneficiary of the Trust, became the
largest creditor of HIH.%

Overall, the Treasury maintained responsibility for the implementation of the HIH Scheme. It was
responsible for policy development and for providing advice to HIH Scheme participants, namely
HCSL and the Claims Managers, on the interpretation of that policy. Monthly Strategy Management

developer to create a bespoke eligibility database which contained the necessary business rules and a
comprehensive file note function, so that all activity in the processing of an application could be recorded.

96 Commonwealth of Australia (2002), Attachment J.

97  In 2008, the IEC and FICS, along with the Banking and Financial Services Ombudsman, merged to form the
Financial Ombudsman Service.

98 The Commonwealth is represented by the Treasury on creditors’ committees, which serve to protect the
interests of creditors of the companies in liquidation. The committees provide oversight of the liquidation
process, including the Liquidator’s remuneration, and vote on motions that relate to the operations of the
liquidation, including the release of dividends.
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Committee meetings involving the major parties in the HIH Scheme ensured a formal communication

channel to discuss issues as they arose.

Figure 2: Initial HIH Scheme structure
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4.4. The HIH Scheme in its early years

A little over a year after the HIH Scheme commenced operating, it was announced by the Minister for

Revenue and Assistant Treasurer? that over $100 million in funds had been disbursed to (or on behalf
of) eligible policyholders through the HIH Scheme.1® Over that time, HCSL had received more than
9,500 applications for assistance, with 6,200 being processed and referred to Claims Managers and
1,900 receiving payment.

Around 39 per cent of all applications received by HCSL during its first year were for liability,

21 per cent professional indemnity, 13 per cent motor vehicle, 11 per cent property, commercial and

household building, and the remaining 16 per cent spread across a number of other insurance

product classes. In terms of applicant type, 58 per cent were from small businesses, 31 per cent from

individuals and 11 per cent from not-for-profits.1

99

100
101

The Minister for Revenue and Assistant Treasurer assumed responsibility for the HIH Scheme following the

November 2001 federal election.
Coonan (2002).
ibid.
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A performance audit of the HIH Scheme, completed in August 2002, found that it was meeting its
objectives by assisting eligible policyholders facing hardship from the collapse of HIH and
minimising risks to the Commonwealth. Additionally, the performance audit noted that the HIH
Scheme provided a good example of how industry and government can work together constructively
to produce mutually beneficial outcomes.102

4.5. HIH Scheme review and announcement of restructure

The number of applications received by HCSL slowed over time, particularly after the first year of
operation. With evidence indicating that the bulk of applications had likely already been received,
coupled with apprehensions about the HIH Scheme’s administrative costs!® and complexity, the
Government agreed to a Strategic Review to consider whether the existing HIH Scheme structure was
the most appropriate going forward. In December 2002, the Government commissioned Deloitte
Touche Tohmatsu to report on:

. options for closing the HIH Scheme to new applicants;

. assessment of the ongoing role of HCSL and Claims Managers;

. identification of the political, operational and financial risks involved in changing the
HIH Scheme;

. recommendations for the best structure for the HIH Scheme on a go-forward basis; and

. an updated assessment of the HIH Scheme’s liabilities.

The Strategic Review was completed in March 2003. Following consideration of the report’s
recommendations, the Minister for Revenue and Assistant Treasurer agreed to restructure and
streamline the administrative arrangements for the HIH Scheme. Under the new arrangements,
applications for assistance would cease to be accepted after 27 February 2004. HCSL would be wound
out of the HIH Scheme, with the Claims Managers phased out by 31 August 2004. The Treasury
would assume HCSL's role as HIH Scheme manager and in the place of the original Claims Managers
would be a single firm that would undertake both eligibility assessments and claims management
functions. The call centre would also be closed, given that the bulk of applications had already been
received.

A ‘Gateway Facility’ for special circumstances claims was to be established, to be operational
immediately after the HIH Scheme closed to new applications. Applications through the Facility
would be considered by the HARP. Applications would only be accepted through the Facility under
special circumstances, where an applicant, through no fault of their own, did not know and could not
reasonably have known that they had a right to make a claim under an HIH policy or, alternatively,
that a claim would be made against them.104

Following the Government’s announcement of streamlined administrative arrangements, the
Treasury selected Gallagher Bassett Services (GBS, formerly WGB!%) to perform both the eligibility

102 Australian National Audit Office (2004), op. cit., page 33.

103 As at April 2004, $35.9 million had been paid out for administrative expenses incurred by HCSL and the
Claims Managers. See Australian National Audit Office (2004), op. cit., page 97.

104 Coonan (2002), op cit.

105 US-based Gallagher Bassett Services acquired the remaining 50 per cent stake in its Australian joint venture,
Wyatt Gallagher Bassett, in 2004.
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assessment and claims management functions until August 2008, with an option to extend the
contract to February 2009. Claims files were transitioned from the Claims Managers to GBS prior to
the 31 August 2004 deadline, although HCSL would continue to wrap up outstanding issues, such as
reconciling proof of debt with the Liquidator and litigation management, for some months afterward.

Under the new arrangements, WGB would assess applications and make payments to eligible
claimants. WGB would have access and authority to make payments direct from an HIH Scheme
financial account at the Reserve Bank of Australia (RBA).

Figure 3: Revised HIH Scheme structure following the Strategic Review
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4.6. ANAO audit of the HIH Scheme

A performance audit of the HIH Scheme was undertaken by the Australian National Audit Office
(ANAO) and released on 10 June 2004. The audit found that the HIH Scheme exhibited many of the
elements of good public sector governance, as identified in its publication Better Practice Guide on
Public Sector Governance. It also found that: the HIH Scheme’s risk management frameworks were
generally sound (having regard to the high level of inherent risk associated with its operation); it
employed strong financial management controls; there was clear evidence of an ongoing commitment
by participants to manage the HIH Scheme in an efficient and effective manner; and the HIH Scheme
had successfully delivered assistance to a large number of Australian individuals, small businesses
and not-for-profit organisations affected by the collapse of HIH.

Overall, the audit concluded that:

... the [HIH] Scheme has achieved the Government’s objective of assisting policyholders
affected by the collapse of HIH. This has been done in a manner that has, in the main,
provided appropriate standards of public governance and stewardship.10

Despite this positive overall assessment, the ANAO audit found that it was not all smooth sailing
during the early stages of the HIH Scheme. Frustrations between parties arose from time to time, in
part because of the administrative complexity of the HIH Scheme and differing views on the most
appropriate means of resolving certain issues. The ANAO audit noted the finding of the August 2002
performance audit that:

Given that one of the underlying objectives of the [HIH] Scheme was cooperation between the
Commonwealth, the ICA and all participants administering the [HIH] Scheme, evidence
suggests that the relationship amongst management is sometimes strained and this at times
impacts the [HIH] Scheme’s performance.1”

However, the ANAO also reported that as the HIH Scheme transitioned into a more mature and
stable phase, the working relationship between HCSL and the Treasury improved.

There was a high level of awareness of the need to provide a sound governance framework for the
significant sums of public money involved in the HIH Scheme. Separate, but related, fraud risk
assessments prepared at the time revealed very high levels of inherent fraud risk.1% Similarly, the risk
of ineligible claims being paid was inherent in the eligibility assessment process itself. The ANAO
reported that the number of applicants assessed as eligible, who subsequently had been found to have
provided incorrect information on their application form, represented a very small percentage of the
over 10,000 applications that had been accepted by October 2003.1%°

The ANAO went on to make six recommendations to further strengthen the HIH Scheme’s
governance and operational frameworks. The Treasury agreed with all six recommendations, many of
which had been identified during the course of the audit process and rectified by the time the ANAO
publicly reported its findings.

106 Australian National Audit Office (2004), op. cit., page 19.

107 ibid, page 38.

108 ibid, page 42. The ANAO noted one case of possible fraud involving false statements on a statutory
declaration, which was referred to the Australian Federal Police for investigation.

109 ibid, page 47.
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4.7. Treasury’s stewardship of the HIH Scheme

4.7.1. Schemes of Arrangement

By the time the Treasury formally assumed stewardship of the HIH Scheme on 1 September 2004, the
number of new applications (via the Gateway Facility) had slowed significantly. HCSL continued to
operate as part of the HIH Scheme, winding down its involvement while arrangements for the sale
and transfer of its sole share from the ICA to the Treasury were being finalised. Following a due
diligence review and conditions precedent being met, the sale and transfer of HCSL to the Treasury
for the nominal value of $1 took place on 1 August 2005. Upon HCSL's transfer, the operation of the
Trust effectively ceased and the members of the Board of HCSL resigned. In their place, three senior
Treasury officials were appointed to serve as the HCSL Board. Their initial responsibilities included
overseeing the wind-up of HCSL.

The following year, the Australian Liquidator (now comprising Messrs AG McGrath and CJ Honey)!10
convened meetings of creditors of the eight Australian HIH subsidiary companies that formerly held
Australian general insurance licenses!!! to consider and vote upon Schemes of Arrangement (SoAs).112
The SoAs would benefit claimants against the insolvent insurers by allowing for more efficient claims
agreement and earlier final closure. Without an SoA, liquidation could continue for 20 years or more
in order to protect the interests of creditors with long-tail insurance claims. The SoAs included an
estimation mechanism whereby creditors of HIH with potential claims not yet agreed would receive
payment based on an actuarial estimate of their claim after eight years.!13

Following court approval, the HIH companies were placed into SoAs in Australia on 30 May 2006.
Four of the companies were also placed into SoAs in the UK, on 13 June 2006. Under the terms of the
SoAs, 2 September 2013 (midnight, British summertime) was the deadline for creditors to submit final
estimations of claims against these companies.

4.7.2. Closure of the Gateway Facility

By early 2006, the number of applications being received was less than 10 per month on average.
Many of these applications were exploratory in nature and ineligible for assistance. Given the expense
of maintaining the Gateway Facility for few genuine applications, the Government agreed to close
down the Facility. An announcement of the closure, effective 17 November 2006, was made in a 5
October 2006 press release by the Minister for Revenue and Assistant Treasurer.!* The announcement
was also communicated across the Australian community through advertisements in major national
newspapers. Additionally, GBS wrote to all people who had made enquiries to the Gateway Facility
but had not yet lodged an application to advise them of the imminent closure.

110 Messrs AG McGrath and ARM Macintosh, partners of KPMG Sydney, were appointed as Provisional
Liquidators of HIH Insurance Limited and many of its subsidiaries in Australia. On 1 July 2004, the
Corporate Recovery divisions of KPMG Australia separated to form an independent entity, McGrathNicol
and Partners. On 1 July 2005, ARM Macintosh retired as Liquidator of the Australian HIH Group
companies and was replaced by C] Honey. AG McGrath and CJ Honey (both now of McGrathNicol and
Partners) are the current Liquidators and Scheme Administrators of the HIH companies in Australia.

111 These companies were: HIH Casualty & General Insurance Limited; FAI General Insurance Company
Limited; CIC Insurance Limited; FAI Insurances Limited; FAI Reinsurances Pty Limited; FAI Traders
Insurance Company Pty Limited; HIH Underwriting & Insurance (Australia) Pty Limited; and World
Marine & General Insurances Pty Limited.

112 A Scheme of Arrangement is a scheme put in place to bind a company’s creditors and/or members to some
form of rearrangement of their rights and obligations. The arrangement must be approved by a court as
well as the creditors and/or members of the company, or any class or classes of them.

113 HIH Insurance (2013c).

114 Dutton (2006b).
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The announcement of the closure included a proposal that exceptional applications could continue to
be made after the closure date, although each application would need to show that the applicant was
genuinely not aware of a claim made against them prior to 17 November 2006 and had received no
prior notice of the claim, and the claim satisfied all normal eligibility criteria. The Treasury’s
Insurance Programs Unit became the point of contact for any enquiries and assumed responsibility
for assessing individual applications and providing a recommendation to the Minister for Revenue
and Assistant Treasurer’s consideration. GBS continued to manage the HIH Scheme’s shrinking
claims portfolio, although HCSL would continue to exist until all contractual obligations related to
these claims (given they were entered into with HCSL) had been discharged.

4.7.3. Wind-up of the HIH Scheme

With the claims portfolio winding down and very few applications being received, the Assistant
Treasurer and Minister for Competition Policy and Consumer Affairs’> announced on 20 June 2008
that the Government expected claims to be finalised by the end of the year. The Government intended
to wind up the HIH Scheme (and not accept new applications) once these claims had been finalised.11¢
At the time of this announcement, more than 16,000 applications for assistance under the HIH Scheme
had been received, with approximately 10,900 having been assessed as eligible and less than 280
remaining to be finalised.

Of these 280, a cohort of around 50 salary continuance claimants remained. This insurance class
represented the longest-tail portion of the HIH Scheme portfolio, and there were claims within that
cohort with liability exposure for benefits to continue through to 2035. In order for the HIH Scheme to
be wound up, the Government agreed in late 2008 to offer the salary continuance claimants an
incentivised commutation package!l” as an alternative to their expectation of continuing (monthly)
payments under their HIH policy, and therefore the HIH Scheme.

Each individual claimant was contacted, interviewed and provided with the benefit of separate legal
advice regarding their specific financial circumstances. After careful negotiation, all of the affected
HIH salary continuance policyholders accepted a commutation package. Payments were made in
2009. This was a major step towards facilitating the closure of the HIH Scheme.

Despite the 20 June 2008 announcement foreshadowing the HIH Scheme’s wind-up, a number of
claims continued to be unresolved for the next three years. By mid-2011, less than 25 claims remained
to be settled (about half of these arose from exceptional circumstance applications). The Government
agreed to bring forward a resolution of these remaining claims to allow the HIH Scheme to be finally
wound up.1® Commercial settlement packages were negotiated with most of the remaining claimants.

With no further applications being accepted by the HIH Scheme, there was no need for HCSL to
continue as a registered company. HCSL was formally deregistered in April 2013.

115 The Assistant Treasurer and Minister for Competition Policy and Consumer Affairs assumed responsibility
for the HIH Scheme following the November 2007 federal election.

116 Bowen (2008).

117 A commutation is a commercial agreement between two parties, in this case the Commonwealth and the
HIH salary continuance policyholder, whereby, subject to the payment of a mutually agreed sum to the
policyholder, the Commonwealth is discharged of all past, present and future liabilities arising from the
policy. The commuted value is essentially the net present value of the future payments which would have
been made under the policy.

118 The Government sought to wind up the HIH Scheme and establish the final liability of the claims portfolio
before the Liquidator commenced the estimation process, which was scheduled to begin on 26 May 2013.
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At the time of writing, only one residual claim remained under the HIH Scheme. This claim was
settled, subject to the approval of the Supreme Court of Tasmania, at mediation in June 2014. Court
approval of the settlement is expected to occur in December 2014. Once this claim is finalised, the
entire HIH Scheme portfolio will have been definitively wound up. All other claims management
activities have been completed and all physical files and related materials (along with the
Commonwealth’s final proof of debt) have been returned to the Liquidator.

4.7.4. Final HIH Scheme statistics

Regular actuarial assessments of the HIH Scheme’s claims portfolio were undertaken by Trowbridge
Deloitte (which was later spun off to form Finity Consulting) in early years and by the Australian
Government Actuary (AGA) since 2005-06 (Table 3 and Chart 1). These estimates incorporated an
allowance for future inflation and covered the expected cost of past and future claim payments and
the associated expenses of managing the HIH Scheme.? In the early years, these assessments were
highly uncertain, because of the relative immaturity of the HIH Scheme and because a significant
portion of claims were yet to be reviewed by the Claims Managers.120

A major reason for the substantial increase in estimated total liabilities from the initial estimate of
$640 million was a larger than expected volume of claims arising. Others included the expansion of
the HIH Scheme’s eligibility criteria to include lot owners, and an unexpected increase in the cost of
liability and professional indemnity claims. Actuarial estimates then remained relatively conservative
for a number of years. In 2006, the Government agreed to increase the HIH Scheme appropriation to a
total of $861 million (from the initial appropriation of $640 million) to meet the actuarial estimate for
that year. This additional funding was provided through annual appropriations.1?!

In later years, as the HIH Scheme matured and an increasing number of claims were finalised, the
uncertainty in the estimated total liabilities reduced significantly. The most recent actuarial
assessments indicate that the overall lifetime cost of the HIH Scheme has settled at a final figure of
around $731 million in undiscounted terms (Table 3 and Chart 1).

119 Treasury (2013), op. cit., page 162.
120 Treasury (2002), page 139.
121 Treasury (2013), op. cit., page 162.
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Table 3: HIH Scheme payments and actuarial estimates of total liabilities*

Initial estimate 640
2002-03 163.4*** 248.4 812
2003-04 141.6 390.0 897
2004-05 130.7 520.7 859
2005-06 41.0 561.7 861
2006-07 64.1 625.8 843
2007-08 14.7 640.5 769****
2008-09 60.3***** 700.8 739
2009-10 4.1 705.4 740
2010-11 2.8 708.7 731
201112 3.6 712.3 731
201213 11.7 7241 731

Source: Australian Government Actuary

* These figures include administrative and claims management costs as well as assistance payments to local councils.

> Estimates are provided on a gross undiscounted cost basis.

***  Estimated from Figure 3.2 in Australian National Audit Office (2004).

****  Prior to 2008, actuarial estimates appeared to include Treasury expenses (pertaining to the costs of consultants, auditors,
performance reviews, HARP and so on). From 2008 onwards, the AGA began excluding these expenses, which it
estimated to be approximately $24 million, from its actuarial estimates.

***** The relatively large outflow of payments in this financial year is mostly attributable to the salary continuance commutation
project.

122

122 The Commonwealth offered to assist local councils suffering financial hardship as a result of the collapse of
HIH. Calculations were based on a hardship threshold, defined as 15 per cent of a council’s Ordinary Rates
Base. The HIH Scheme would meet 50 per cent of the amount of the deficiency above this hardship
threshold, provided it was matched by funding from the respective state or territory government. The
process for eligibility assessment and claims management was unique (eligibility was determined by
Treasury, rather than WGB, and claims were managed by the council or its appointed manager). As such,
local councils are not described in any of the eligible categories in Subsection 4.2.
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Chart 1: HIH Scheme payments and actuarial estimates of total liabilities
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The HIH Scheme was most active in its early years. By mid-2004, approximately half of the 10,953
eligible HIH Scheme claims had been finalised. By mid-2008, the vast majority of claims that the HIH
Scheme would receive over its lifetime had already been both received and finalised (Chart 2).

Of the 10,953 eligible claims finalised by the HIH Scheme, 4,922 were for public liability, accounting
for $334.3 million (or 45 per cent) of total payments. Professional indemnity claims totalled 2,213
(20 per cent), and property, motor vehicle and WorkCover top up claims (all short-tail claims)
accounted for 1,588 (14 per cent), 1,195 (11 per cent) and 630 (6 per cent) respectively, or 3413
(30 per cent) combined (Chart 2 and Table 4). Of interest is the fact that although there were just 105
eligible salary continuance claims, the HIH Scheme paid out $74.8 million to salary continuance
policyholders, more than the payments made under all of the short-tail classes combined. The uptick
in the value of payments made for salary continuance claimants between mid-2008 and the end of
2013 reflects the completion of the commutation project.
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Chart 2: Evolution of the HIH Scheme claims portfolio over time
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The HIH Scheme delivered assistance payments to 10,953 eligible claimants (Table 4). Public liability
represented the largest class of claimants, with 45 per cent of the final HIH Scheme claims numbers,
followed by professional indemnity at 20 per cent.
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Table 4: Final HIH Scheme claims numbers as at December 2013

Public liability 4,922 45
Professional indemnity 2,213 20
Property 1,588 14
Motor 1,195 11
WorkCover top up 630 6
Salary continuance 105 1
Lot owners* 59 0.5
Trade credit 51 0.5
Sports injury 42 0.4
Income protection 2 <0.1
Other 146 1
Total 10,953 100

Source: Gallagher Bassett Services
* For lot owners’ claims, Table 4 includes only those claims that were managed by GBS. Lot owners’ claims managed by
Allianz Australia were not captured in the relevant data collection system.

4.7.5. Final phases of HIH'’s liquidation

Eighty-two HIH Group subsidiary companies in Australia have been subject to liquidation. At the
time of writing, the liquidations of 54 companies have been finalised, with a further 28 Australian
subsidiary companies yet to be fully liquidated.?® The Liquidator has conducted approximately 350
commutations with HIH’s reinsurers, resulting in reinsurance asset recoveries to the HIH estate of
approximately $850 million. The Liquidator has also settled, on a confidential basis, two major
litigation claims against HIH’s former directors, auditors and advisors, resulting in substantial
returns for creditors.12+

From time to time through the liquidation process, distributions have been made to creditors of the
eight Australian general insurance companies covered under the SoAs. Estimated final recoveries
through the liquidation process vary greatly for different creditors of different companies (Table 5)
and range from 11 cents in the dollar through to full recovery (100 cents in the dollar). To date, the
Commonwealth, the largest creditor by way of HIH Scheme liabilities, has received payments from
the HIH estate totalling approximately $318 million.1? This represents a recovery rate of
approximately 44 cents in the dollar on the Commonwealth’s expected lifetime HIH Scheme outlays
of $731 million.

123 McGrathNicol (2014).

124 McGrathNicol (2014b).

125 Sum total of HIH Group liquidation proceeds, unadjusted for inflation, calculated from the Treasury’s
annual reports as follows: $26.356 million in FY2005-06; $43.646 million in FY2006-07; $55.271 million in
FY2007-08; $22.860 million in FY2008-09; $53.776 million in FY2009-10; $62.244 million in FY2010-11;
$23.479 million in FY2011-12; $4.045 million in FY2012-13; and $26.257 million in FY2013-14.
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Table 5: Scheme Administrators’ estimate of ultimate Scheme of Arrangement payments,
extracted from annual reports to creditors as at 30 June 2014
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cic 65 to 91 63 and 64.48 ©
FAIT 1610 18 10
FAIR 100 100
FAll 11 to 71 7,10 and 55 @
WMG 100 100
HIHU 29t0 35 18

Source: McGrathNicol and Partners

126 (a) HIH Casualty & General Insurance Ltd creditors with insurance claims in Australia have been paid

39.97 cents in the dollar, and creditors with insurance claims that are not in Australia have been paid 37.36
cents in the dollar. HIH Casualty & General Insurance Ltd creditors with non-insurance claims in Australia
have been paid 31 cents in the dollar, and creditors with non-insurance claims that are not in Australia have
been paid 28 cents in the dollar.

(b) FAI General Insurance Ltd creditors with insurance claims worldwide have been paid 59.15 cents in the
dollar, and all other FAI General Insurance Ltd creditors have been paid 57 cents in the dollar.

(c) CIC Insurance Ltd creditors with insurance claims in Australia have been paid 64.48 cents in the dollar
and creditors with non-insurance claims in Australia have been paid 63 cents in the dollar.

(d) FAI Insurances Ltd creditors with insurance claims in Australia have been paid 55 cents in the dollar,
and creditors with insurance claims that are not in Australia have been paid 10 cents in the dollar. Creditors
with non-insurance claims in Australia have been paid 10 cents in the dollar.
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Conclusion

The collapse of HIH increased awareness of the significance of insurance to the wider economy.
Insurance is socially valuable. It promotes financial security and personal responsibility. The
insurance market generates price signals, helping to allocate resources to productive uses. Most
fundamentally, the availability of insurance enables risk-averse individuals and entrepreneurs to
undertake higher risk, higher return activities than they would in the absence of insurance, promoting
higher productivity and growth.’?” HIH's collapse demonstrated that without insurance, a range of
essential activities in commerce, trade and community life can simply grind to a halt.128

The collapse also served to boost recognition of the ways in which insurance markets can ‘fail’, and
what regulatory interventions are needed to improve their functioning.'?® For instance, the fact that
insurance services are only produced and delivered after they are purchased by policyholders (an
‘inversion of the production cycle’) can create incentives for poor underwriting, under-reserving and
insufficient capitalisation.’® In the case of long-tail classes of insurance, of which HIH was a
significant provider, it is often possible to conceal past underwriting losses or management mistakes
for long periods of time. The failure of HIH thus underscored the importance of management
discipline and sound prudential supervision.

With the advent of the Financial Claims Scheme (FCS), the need for a general insurance policyholder
support mechanism like the HIH Scheme is unlikely to arise again. In the case of HIH, if not for the
introduction of the HIH Scheme, policyholders would have been pooled with other unsecured
creditors in a complex and uncertain wind-up process and would have waited many years before any
funds became available. Not only did the HIH Scheme expedite payments to eligible policyholders, it
also significantly compensated them for financial losses, as assistance payments of 90 or 100 cents in
the dollar were, in most cases, significantly higher than the recovery that policyholders would have
received pursuant to Schemes of Arrangement. Formal policyholder protection schemes like the FCS
are now considered international best practice.

Establishing the HIH Scheme was a unique response to an exceptional event. At the time, the need to
develop a support scheme rapidly was imperative, to ensure that HIH policyholders (or claimants
against HIH policyholders) with valid claims were not left in financial distress. However, the
government had limited capability and infrastructure to support the management of claims.
Recognising this limitation, it worked closely with the general insurance industry to ensure that the
latter’s expertise formed the bedrock of the HIH Scheme’s structure. As recognised by the ANAO in
its 2004 performance audit, this harnessing of private expertise was sufficient to not only:

... provide industry best practice in dealing with claimants, but also to satisfy the needs of the
liquidator of HIH and provide confidence to the Commonwealth in proving its debts.13!

The Government of the day noted that, “Without this partnership, the [HIH] Scheme could not have
been so successful’.’3 The close collaboration between the general insurance industry, the Liquidator
and the Government was instrumental in establishing the HIH Scheme within just weeks of its

127 Brainard (2008), page 1.

128 Shorten (2011).

129 Insurance Council of Australia (2014).

130 Baltensperger et al. (2008), pages 8-9.

131 Australian National Audit Office (2004), op. cit., page 41.
132 Coonan (2003).

34



The HIH Claims Support Scheme

announcement.’® The role of industry should not be understated. According to the current
Government, the industry showed ‘terrific initiative’ in coming together to address the temporary
crisis in insurance affordability and availability post-HIH.134

Creating the HIH Scheme under the umbrella of a formal agreement (the CMA) and Trust Deed —
rather than through legislation — assisted in establishing it quickly and affording it the flexibility to
evolve over time. While it lacked many of the controls that might ordinarily apply over the
expenditure of taxpayer money, the HIH Scheme structure gave Claims Managers the autonomy to
deliver efficient services, the Liquidator confidence that claims on the HIH estate were properly
handled, and the government assurance that taxpayer dollars were disbursed in a judicious manner.
Furthermore, the extensive (and at times, arduous) legal design process resulted in the HIH Scheme
being established on a secure legal footing, with clear roles, accountabilities and relationships
between the different parties. The only legislation necessary was the Appropriations Bill, which
provided initial funding.

Ultimately, the HIH Scheme’s success demonstrates that industry and government can work together
to deliver mutually beneficial outcomes. Future industry-government collaborations would be well
informed by the success of the HIH Scheme.

133 Bowen (2008), op. cit.
134 Sinodinos (2014).
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