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The Justice and International Mission Unit of the Synod of Victoria and Tasmania, Uniting Church in Australia, welcomes this opportunity to make a submission on strengthening penalties for corporate and financial misconduct.

Corporate and financial criminal activity occurs to a serious extent in Australia, with the Australian Crime Commission conservatively estimating the cost of organised fraud at $6.3 billion a year,
 which includes costs from revenue and tax evasion, superannuation fraud, and card and financial transaction fraud.
The Unit is supportive that the penalties for corporate and financial sector misconduct must be of a level adequate to deter such behaviour and at a minimum ensure that the penalty is greater than the ‘profit’ made from the criminal behaviour. The penalty must also be at a level that motivates law enforcement agencies to believe it is worth their while seeking to prosecute the behaviour in question.

The Synod believes a penalty regime in the criminal justice system should serve three purposes:

· Protecting the community from further harm;

· Rehabilitation of the person who has transgressed and their reintegration into the community; and

· Deterrence of both the person who committed the crime and others from criminal activity.
White collar crime is more prevalent than many people realise and due to the inconsistencies in legislation the outcome for white collar criminals who are convicted can be much less detrimental than for those who are convicted of other types of fraud such as welfare or identify fraud. Penalties for social security fraud in Australia can include steep fines and up to ten years in prison, even though the amounts defrauded are generally much smaller, and the people committing the fraud are often people who are already suffering extreme financial hardship.

People who commit white collar crimes are often affluent, educated and employed in middle management positions. Their crimes may be motivated from greed and opportunity rather than financial hardship or necessity. The sums of money involved in white collar crime are often larger than those involved in social security fraud yet white collar criminals are often treated with more leniency than is shown to those accused of social security fraud. In one white collar criminal case, Gunns boss John Gay was convicted in 2009 of insider trading. He was given a $50,000 fine and no prison sentence. It’s speculated his overall gains from the transaction were around $800,000.
 However, it’s worth noting that a recent civil case brought against him by ASIC and the Commonwealth Director of Public Prosecutions (CDPP) concluded on 11 December 2015 with a penalty order of $500,000 which Gay had 120 days to pay.

Bagaric and Alexander (2013) state that courts should assess the harm done beyond the immediate victim and “to recognise the damage caused to the profession and the wider community in which the offender practised the profession.”
 

However, the Unit believes that the focus on penalties alone is likely to be inadequate in dealing with causes of financial crimes. Review of criminological literature on what works to deter crime finds that there is substantial evidence that the increased visibility of law enforcement personnel and allocating them in ways that materially heighten the perceived risk of apprehension can deter crimes.
 This literature finds that perceived certainty of punishment is associated with reduced intended offending.
 The conclusion is that certainty of apprehension and not the severity of the legal consequences ensuing from apprehension is the more effective deterrent.
 

Wayne State University Law School research also shows that in most white-collar offenses the person rarely expects to be caught or believes that the conduct is not a crime, highlighting the need to increase the perception that if a person engages in white collar crime they will get caught.

Recent meta-analysis of what works to deter businesses breaking the law found that a combination of enforcement strategies worked best, rather than the over reliance on just one strategy.
 A combination of law, regulatory policy and punitive sanctions was found to have a significant deterrent effect on businesses breaking the law. Inspections had the greatest deterrent effect on businesses willing to break the law.
 The researchers concluded:

….it makes sense to focus on regulatory policies at the middle level of the [regulatory] pyramid where persuasion is generally most needed to achieve compliance. Specifically, our findings indicate that policies may be more successful when industry has some input and policies are coupled with education and consistent inspections. More severe strategies (regulatory investigations, penalties, civil suits and arrest/jail time) should be added where compliance has been difficult to achieve.

Further:

Results offer support for a model of corporate regulatory enforcement that blends cooperation with punishment –the type and amount of enforcement response to be determined by the behaviour of the manager/ company (i.e., responsive regulation). Thus, at the top and even middle levels of the enforcement pyramid, multiple “levers” may need to be pulled to achieve compliance.

Yale Law School Professor Tom Tyler has found that the tendency to comply with the law has less to do with the potential punishment and much more to do with attitudes about the legitimacy of the law. Tyler’s research suggests that merely prohibiting something doesn’t stop people from seeking to engage in that behaviour. To be effective, legal prohibitions need to be consistent with individuals’ moral intuitions. People naturally comply with laws when breaking them violates their internal sense of right and wrong.
 The strongest determinant of behaviour are cultural attitudes and norms in a community.

The Unit is also aware that it should not be assumed that people carrying out white collar crimes are engaged in a cost-benefit analysis of their criminal activity. Associate Professor Eugene Soltes from the Harvard Business School found in his discussions with business CEOs and executives who had been imprisoned for serious white collar crimes that they often failed to appreciate that their activities were actually harmful to themselves or others:

Because they didn’t perceive this harm, they had little reason to pause and reconsider their course of action. It wasn’t that these executives recognised that other people were going to be harmed and simply didn’t care. Rather, they never even stopped to consider their actions would harm, even devastate, real people.

Some of the research shows that people committing white collar crimes rationalise the crime before they commit it, rather than impulsively carry out the crime and then justify it.

However, in contrast to the general trend, there certainly are white collar criminals who weigh up the cost-benefit trade off of their actions. For example, Gregg Ritchie, one of KPMG’s senior tax partners in the US broke the law when he advised his firm not to register a tax shelter with the IRS. In a memo to colleagues he stated “Firstly, the financial exposure of the Firm is minimal. Based on our analysis of the applicable penalty sections, we conclude that the penalties would be no greater than $14,000 per $100,000 in KPMG fees.” He also argued it was simply the industry norm “There are no tax products marketed to individuals by our competitors which are registered.”
 He concluded:

Any financial exposure that may be applicable can easily be dealt with by setting up a reserve against fees collected. Given the relatively nominal amount of such potential penalties, the Firm’s financial results should not be affected by this decision…. The rewards of successful marketing of [the tax structure] product (and the competitive disadvantages which may result from registration) far exceed the financial exposure to penalties that may arise.  

There has been increasing understanding amongst behavioural economists about why people engage in illegal activities and how we rationalise lying and cheating. For example, there is the 2012 work by Dan Ariely, The (Honest) Truth About Dishonesty: How We Lie to Everyone--Especially Ourselves. His work has found that people generally cheat if they think they can get away with it and they cheat up to the level they feel they can justify (for most people that is a small amount of cheating). A majority of people who would consider themselves basically honest will cheat for personal gain if they are given the opportunity.
 

It has been recognised that where a company is fined, rather than the sanction applying to the individuals involved, it fails to act as a general deterrent to the illegal behaviour. Associate Professor Soltes gives an example:

For instance, the day after settling criminal charges with federal prosecutors for helping wealthy individuals evade taxes, executives at Credit Suisse held a conference call to reassure analysts that the criminal conviction would have “no impact on our bank licenses nor any material impact on our operational or business capabilities.” And, ironically, fines levied on offending firms are ultimately paid by shareholders rather than by executives or employees who actually engaged in the misconduct. Without the spectre of the full justice system hanging over them as is the case with individual defendants, labelling firms as criminal often has surprisingly weak, or even misdirected, effects.

The Unit notes the US Department of Justice’s Yates Memo (issued by Sally Yates, at the time US Deputy Attorney General on 9 September 2015) emphasised the importance of holding individuals to account for corporate criminal activity they are involved with. It stated:

One of the most effective ways to combat corporate misconduct is by seeking accountability from the individuals who perpetrated the wrongdoing. Such accountability is important for several reasons: it deters future illegal activity, it incentivizes changes in corporate behavior, it ensures that the proper parties are held responsible for their actions, and it promotes the public's confidence in our justice system….

The guidance in this memo will also apply to civil corporate matters. In addition to recovering assets, civil enforcement actions serve to redress misconduct and deter future wrongdoing. Thus, civil attorneys investigating corporate wrongdoing should maintain a focus on the responsible individuals, recognizing that holding them to account is an important part of protecting the public in the long term. 
Is it appropriate that maximum terms of imprisonment for offences in ASIC-administered Acts be increased as proposed?
The Unit supports the proposed maximum terms of imprisonment for offences in the ASIC-administered Acts as it will provide greater consistency in the Acts on the penalties for similar offences in terms of the harm they do in the community. 
Should the maximum fine amounts be set by reference to a standard formula? If so, is the proposed formula appropriate?

The Unit supports the use of the formula that the maximum financial penalty for individuals be 10 penalty units for every month of imprisonment specified by the maximum term in prison, multiplied by a factor for 10 for corporations. However, to ensure that a corporation does not profit from criminal activity the Unit also supports that penalties on corporations be at least three times the benefit derived or 10% of annual turnover where it is not possible to quantify the benefit derived.
Is it appropriate that the penalty for offences under section 184 of the Corporations Act be increased as proposed?

The Unit supports the increase in the penalties for offences under section 184 to create greater consistency with State laws for the same or similar offences and to overcome the problems of needing to do multiple prosecutions under the Corporations Act and state laws. Again, the Unit is very supportive that the penalty for corporations be the greater of 45,000 penalty units, or three times the benefit gained (or loss avoided) or 10% of annual turnover to ensure the corporation does not benefit from criminal behavior.  
Should imprisonment be removed from all strict and absolute liability offences in the Corporations Act (such as sections 205G and 606)?
The Unit supports that imprisonment be removed from all strict and absolute liability offences for the reasons outlined in the Position Paper.

Should all pecuniary penalties for Corporations Act strict and absolute liability offences have a 30 penalty unit minimum for individuals and 300 penalty unit minimum for corporate bodies?

The Unit supports that 30 penalty unit minimum for individuals and 300 penalty units minimum for corporate bodies.

Is it appropriate to introduce the new ‘ordinary’ offences as outlined in Annexure C? Are there any other strict/absolute liability offences that should be completed by an ordinary offence?

The Unit supports the new ‘ordinary’ offences as outlined in Annexure C.

Should all Corporations Act strict and absolute liability offences be subject to the proposed penalty notice regime? Is the proposed penalty appropriate?

The Unit supports that ASIC be given the power to issue penalty notices for half the maximum pecuniary penalty of the strict liability offence as a tool to drive greater compliance through a low level sanction, leaving ASIC greater room to leverage up sanctions against those unwilling to comply with the lower level sanction.

Should maximum civil penalties be set in penalty units in the Corporations Act, ASIC Act and Credit Act? If so,
a) Should the maximum civil penalty for contravention of the consumer protection provisions in the ASIC Act be aligned with proposed increases to the Australian Consumer Law, although set by reference to penalty units?
b) Should the maximum civil penalty in the Corporations Act and Credit Act be increased as outlined above?
c) Should the maximum penalty for an individual be greater than 2,500 penalty units? If so, would $1 million (or equivalent penalty units) be an appropriate penalty?
Should the maximum penalty for an individual be the greater of a monetary amount or three times the benefits gained or losses avoided?

The Unit supports maximum civil penalties being set in penalty units in the Corporations Act, ASIC Act and Credit Act, so that the penalties maintain their deterrent value over time. The Unit supports that the maximum civil penalties for contravention of the consumer protection provisions of the ASIC Act be aligned with the financial penalties of the Australian Consumer Law, being:

· The greater of 2,500 penalty units or three times the benefit gained or loss avoided for individuals; and

· The greater of 50,000 penalty units or three times the value of benefits obtained or losses avoided or 10% of annual turnover in the 12 months preceding the contravening conduct.

The Unit also supports the maximum civil penalties in the Corporation Act and Credit Act being set at:

· The greater of 2,500 penalty units or three times the benefit gained or loss avoided for individuals; and

· The greater of 12,500 penalty units or three times the value of benefits obtained or losses avoided or 10% of annual turnover in the 12 months preceding the contravening conduct.

The Unit believes in the same way that a corporation should not be able to profit from criminal conduct, through a penalty being lower than the benefit gained or loss avoided, the same should apply to an individual.

Should ASIC be able to seek disgorgement remedies in civil penalty proceedings under the Corporations Act, ASIC Act and/or Credit Act?
Consistent with the principle that people and corporations should not be able to financially benefit from criminal activity, the Unit strongly supports that ASICV be able to seek disgorgement remedies in civil penalty proceedings under all three Acts.
If so, should the making of the payment and where it is to be paid be left to the court’s discretion?

The Unit supports that making a disgorgement payment should be left to the court’s discretion taking into account the particular circumstances of the case in question.
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