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We welcome the opportunity to provide a submission on this Open Government Partnership Commitment. 

Our response contains a supporting statement of the Publish What You Pay submission and the Nook Studios individual responses to questions posed. 
Publish What You Pay Submission 

We strongly support the statement provided on the need for, and the benefits of, a publicly available register. We also would like to reinforce the importance of raising this in all discussions on the introduction of a beneficial ownership registry in Australia in order to deliver on the Australian Government’s commitment to openness and transparency.
We also support the implementation of mandatory disclosure legislation requiring mining and oil and gas companies to publish what they pay to governments where they operate. 
We would also like to raise the issue of ensuring there is an interconnectedness in Open Government Partnership commitments, policies and initiatives. We recommend that the Government establish a way to refine the National Action Plan commitments to ensure it delivers on existing agreements, and our objective of genuine and meaningful openness. 

Nook Studios Context 
Nook Studios is a small business based in Sydney, Australia. We are a collective of open government advocates, producers and designers of government content and information services.  Much of the work we do is interpreting data, visualising it, and designing services to make it easily accessible for non-technical audiences and users. 
Director, Mel Flanagan participated in developing the National Action Plan and contributed to Open Data policy development. She has been a member in the Open Government Partnership International Natural Resources Working Group since December 2016. 
Our interest in beneficial ownership is based on our experiences producing the NSW Government’s first open government web service Common Ground, between 2012-2014 with NSW Department of Trade and Investment. 
Common Ground is a community engagement tool to help people easily access maps and other useful data about exploration, mining and production activities and extractive industries operating in NSW. 

http://commonground.nsw.gov.au/#!/
Since 2015, we have worked with other NSW Government Departments, where the issue of open access to beneficial ownership information is increasingly required to ensure fair dealings and transparency on government decisions. 
Aside from extractives industry, open access to information about beneficial owners to combat corruption relates specifically to: procurement, planning, environment, agriculture, and infrastructure. 

Relevant Experience and Insights Related to Extractive Industries 
Open access to Beneficial Ownership is inextricably linked to commitments 1.3 Extractive Industries Transparency, 2.2 International Open Data Charter, and 4.3 Open Contracting. 

The Common Ground web service provides easy to understand explanations of policy, legislation, the process companies must go through to establish operations, and the role of community in the decision making process for any potential activity in NSW.  

Data includes: resource type, title types, locations of activities, stage of the project, title holder (company) details, application approval letters and licences, environment assessments, mine safety and well reports. 

Titleholders are; individuals, sole traders, proprietary limited companies, corporations, joint ventures, subsidiaries or organisations. Identifying exactly who these entities are, the level of involvement, responsibility, accountability and influence is extremely important for community and government. 
Common Ground is unique in that people can search for titles and maps via company name. However, the title data presented only shows the main titleholder name, not other parties and titleholders involved in the project and operations.
http://commonground.nsw.gov.au/#!/companies
The NSW Department and Investment collects the information about all titleholders of an application or licence and royalty payments but it was not in a format that could be linked and published at the time of the beta version launch in 2015. 

Another major data sharing issue in NSW is that as information passes between government departments from Resources and Energy to Mine Safety to Planning and Environment and the Environment Protection Authority, there is no consistent naming convention to link the title/operations data or project names.

Project names change constantly and at different stages of projects and with different departments. This is a global problem and obstacle to transparency. 
There are design challenges in displaying the multitude of companies and their roles on projects but this is a problem that is worth solving. Technology now exists that could overcome this problem.  However, open access to company information and beneficial ownership is a powerful way to help solve this data design problem and provide compelling social and economic benefits as well as build trust in Government. 
Company Data Research Insights  

We conducted extensive stakeholder research and engagement whilst designing and developing Common Ground. The issue of lack of access to company ownership information and opacity of the complex web of company structures, was raised as a problem universally by community, industry and government: 
Industry 

Industry was especially concerned about reputation and the industry “cowboys” who were making it difficult for others. 

Industry was willing to provide additional information to ensure communities and government (state and local) had accurate contact details and links to details of engagement community consultations etc. 
A frequent response from industry was a Government service would be valuable and provide a legitimate channel for companies who do the right thing to publish timely, accessible, and accurate information. Those who didn’t provide information would be seen to be not complying. 
The consensus was that openly publishing the information would help distinguish companies that were behaving responsibility and help build better reputations with communities and investors, than those who don’t. 
Government 

The political context for Common Ground was corruption. The Department was under pressure and intense scrutiny. In 2012 two former NSW Resource Ministers Eddie Obeid and Ian MacDonald were under investigation for corruption. 

This situation is a compelling reason for open access to beneficial ownership. In this context Government staff, community members, and investors would have been alerted to the misuse of access to information, and links to decision makers (Ministers), companies and property owners. 
General Public & Communities  

Areas of concern for community were; understanding who is operating in their communities, how reputable and responsible companies were, and what level of political influence they had. 
A big issue was, the people behind the companies and how they were connected to local communities. During research, people provided many examples of where local councillors were found to have used their influence and financially benefitted through a complex web of companies and associations. 
Phoenix companies were also a real concern. People wanted to know who was in fact accountable and responsible for operations, safety, environmental impacts and rehabilitation.  For communities where jobs were promised, accessing information about the company’s financial stability was an issue and in assessing when downturns happened, whether communities were at greater risk from job losses due to bankruptcy. 
Quality and accuracy of the data was highlighted as problem.  When data became open to the public via Common Ground, errors were spotted and fixed. 
We also conducted research and have had ongoing feedback from the investment sector and legal fraternity. This stakeholder group welcomed access to company information and identified the need for more detailed company information.
Summary 

We raise this background experience and use of data to highlight what is possible and how, by providing open access to company and beneficial ownership data. This could have a positive impact for industry, communities, and all levels of Government information management, help build trust and be a driver of innovation.

Responses to Specific Questions 
1. Should listed companies be exempt from any new requirements to report on its beneficial owners in light of existing obligations on such companies? If so, should an exemption apply to companies listed on all exchanges or only to specific exchanges?  

A. No

5. How would the natural persons exercising indirect control or ownership (that is, not through share ownership or voting rights) be identified (other than through self-reporting) and how could such an obligation be enforced?  

A. The company and natural person should report individually and that information should be checked to determine it is correct and any discrepancies will be obvious. 

6. Should the process for identification of beneficial owners operate in such a way that reporting must occur on all entities through to and including the ultimate beneficial owner?  

A. Yes. 

7. Do there need to be special provisions regarding instances where the relevant information on a beneficial owner is held by an individual who is overseas or in the records of an overseas company and cannot be identified or obtained?  

A. No. All information must be provided no matter where beneficial owners reside or are located. If the information cannot be provided, there is a serious cause for concern.  
8. Should there be exemptions from beneficial ownership requirements in some circumstances? What should those circumstances be and why? 
A. No. 

 9. What details should be collected and reported for each natural person identified as a beneficial owner who has a controlling ownership interest in a company?  

A. Consider international best practices and types of data captured and what is relevant in our local context. The UK reference is a good place to start. The point is to identify people, be able to locate them, understand the length of association with the company, and if required determine their networks of influence and associates. 

10. What details should be collected and reported for each other legal persons identified as such beneficial owners?  

A. Same as above.  

11. In the case of foreign individuals and bodies corporate, what information is necessary to enable these persons to be appropriately identified by users of the information?  

A. Same as above.  

Operation of a central register 

If a central register was to be established, there would be different options as to which entity would be the operator of such a register. Such a register could be operated by ASIC in addition to or as part of the register of company information which it already operates and maintains. It could also be operated by a different government entity which is already involved in maintaining registers of information, such as the Australian Business Register. Alternatively, such a register could be privately operated. 

Response: this register should be Australian based, and not privately operated.  For it to be secure and the data easily shareable and reusable across Government and published to the general public, it should remain within the Government.  
12. What obligations should there be on a company to make enquiries to ascertain who their beneficial owners are and collect the required information? What obligations should there be on the beneficial owners themselves?  

A. Both should be compelled to provide information when requested. 

13. Should each company maintain their own register?  

A. Yes. However, if the Australian Beneficial Ownership Register were open and using open data, they would not have to have a duplicate version.  This is a compelling reason to make this publically available and open as in the UK. 

14. How could individual registers being maintained by each company provide relevant authorities with timely access to adequate and accurate information? What would be an appropriate time period in which companies would have to comply with a request from a relevant authority to provide information?  

A. 30 days unless extenuating circumstances. See UK best practices. 

15. Should a central register of beneficial ownership information also be established?  

A. Yes. 

16. What do you see as the advantages and/or disadvantages of a central register compared with individual registers being maintained by companies?  

A. A trusted, secure, and accurate source of information and resource for everyone to publically access.  Providing an open and transparent register means you can crowd-source corrections to errors and omissions. 
17. In particular, what do you see as the relative compliance impact costs of the two options?  

A. It should be business-as-usual and best practice for companies to understand who owns them. It’s extraordinary that they do not. 
18. Who would be best placed to operate and maintain a central register of beneficial ownership? Why?  

A. The Australian Government. 
19. What should the scope of the register operator’s role be (collect, verify, ensure information is up to date)?  

A. Collect, verify, ensure current and accurate data, co-ordinate enforcement, publish data to an open public platform so all stakeholders, including companies, and the general public can access it freely. 
20. Who should have an obligation to report information to the central register? Should it be the company only or also the persons who meet the test of being a relevant ‘beneficial owner’?  
A. Both. The UK model ensures people (individuals) are responsible for providing information, and if they don’t they are penalised. Unless this is in place, people won’t be compelled to provide accurate information. 
21. Should new companies provide this information to a central registry operator as part of their application to register their company?  

A. Yes.  And existing companies requested to add information. 

22. Through what mechanism should existing companies, and/or relevant beneficial owners, report?  

A. Through existing channels such as ASE and a central Government platform/web service.  How this data can be linked so information isn’t duplicated, is a design challenge worth exploring further. 

23. Within what time period (how many days) should any changes to previously submitted beneficial ownership information have to be reported to a company (where registers are maintained by each company) or the registry operator (where there is a central register)?  

A. 14 days (which I understand is the UK model).
24. If reporting to a central register is required, should this information be included in the annual statement which ASIC sends to companies for confirmation with an obligation to review and update it annually?  

A. Yes. It makes sense to ensure this information is current and accurate. 

25. What steps should be undertaken to verify the information provided to a central register by companies or their relevant beneficial owners? Who should have responsibility for undertaking such steps?  

A. What is the UK precedent? Are there other international examples of best practice and experience? 
Exchange of information between authorities 

The Government is committed to taking action to fulfil its international commitments around access for domestic and international ‘relevant authorities’ to beneficial ownership information: law enforcement bodies, regulators and other government agencies. Increasing the beneficial ownership information available to relevant authorities will enhance their ability to combat and prevent illicit activities such as tax evasion, money laundering and terrorism financing. 
Response. The UK and many other countries have taken an open approach. Australia should too.  
26. Should beneficial ownership information be provided to one relevant domestic authority and then shared with any other relevant domestic authorities? Please explain why you agree or disagree.  

A. Beneficial Ownership information should be publically available as in the UK

27. Should beneficial ownership information be automatically exchanged with relevant authorities in other jurisdictions? Please explain why you agree or disagree.  

A. Beneficial Ownership information should be publically available as in the UK

28. What sanctions should apply to companies or beneficial owners which fail to comply with any new requirements to disclose and keep up to date beneficial ownership information? 
A.  UK system is straightforward and strongly enforces compliance.  This should be considered within the Australian context. 
29. How long should existing companies have from when the legislation commences to report on their beneficial owners? What would be an appropriate transition period? 
A. 60 days. All companies and individuals should have their information at hand, easily accessible and shareable. 

30. Do you foresee any practical implementation issues which companies or beneficial owners may face in collecting and reporting additional information?  

A. Companies and individuals should have information easily available to be shared with authorities. If they do no, there should be cause for concern. 

31. What types of compliance costs would your business incur in meeting any new requirements for record-keeping and reporting of beneficial ownership information?  

A. Small businesses should not be affected. It’s the larger businesses with complex ownership networks and joint ventures that will have a lot more work to do. 

32. If you are already required to comply with AML/CTF obligations, how do you see any new requirements to collect beneficial ownership interacting with those existing obligations?  

A.  N/A

33. If companies had access to the additional beneficial ownership information collected, could this reduce companies’ compliance costs by making it easier for them to comply with other existing reporting obligations such as those under the AML/CTF legal framework?  

A. It is logical that a well-designed system with good data capture and sharing capabilities will make everyone’s jobs easier and more efficient. 

34. Could any changes be made to streamline or merge existing reporting requirements in order to reduce the compliance costs for businesses?  

A. My business is small and this currently does not impact me. 

38. In order to improve and incentivise compliance with the tracing notice regime should ASIC have the ability to make an order imposing restrictions on shares the subject of a notice until the notice has been complied with? 
A. Yes. 
43. Should further obligations be introduced in order to increase the transparency of the beneficial owners of shares held by nominee shareholders?  

A. Yes.
Mel Flanagan 

Nook Studios 

Mel.flanagan@nookstudios.com

Suite 507 | 50 Holt Street | Surry Hills  |  NSW  |  2010  |  Australia

www.nookstudios.com
ABN   86 130 586 337

