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ACT Treasury comments: Australian Government consultation paper on Stapled Structures, released March 2017.
ACT Treasury’s observations and comments are focused primarily on the effect of changing the taxation of stapled structures in the context of privately financed infrastructure projects, particularly private public partnership (PPP) projects. The ACT is currently in the delivery phase of two significant PPP projects and it is likely that private financing will feature in future infrastructure projects. 

ACT Treasury agrees that taxation outcomes are very important to private sector entities engaged in privately financed infrastructure arrangements as they are a key element in the financial model and contribute to the overall financial outcomes achieved.
ACT Treasury acknowledges the legitimate concern of the Australian Government in relation to expanded use of stapled structures in large privately financed projects if they are leading to revenue leakage. However, ACT Treasury also agrees that removing tax advantages may increase the cost of capital for particular arrangements relying on current tax settings.

ACT Treasury expects that there is likely to be an ongoing use of PPP and other private finance arrangements in the delivery of major infrastructure. All governments are facing the challenge of delivering the necessary infrastructure outcomes in the future at an affordable cost to taxpayers.

Critical issue
· Contractual arrangements in existing PPPs are based on current tax settings. Contracts may include ‘change of law’ and tax related provisions that could be triggered by changes to tax settings, giving rise to legal liabilities or contractual outcomes that could not have been foreseen at the time the contracts were created.

· PPP projects often extend over a long period of time (25 years) and include planning, procurement, construction, financing and operational arrangements. 

Recommended approach

· If changes to the taxation of stapled structures are proposed, ACT Treasury supports grandfathering arrangements for existing PPP infrastructure projects over their entire contractual lifetime, including contracted optional extension periods, to eliminate any unexpected liabilities and outcomes in respect of current projects.

Australia as a competitive investment destination
· ACT Treasury strongly agrees that Australia must remain competitive internationally for attracting investment, particularly infrastructure investment. Small jurisdictions such as the ACT often face additional challenges in attracting investment as they are competing with larger jurisdictions such as NSW and Victoria.

· Large infrastructure projects usually involve long term contractual arrangements and are difficult and complex for all parties to assess.  It is very important that investors and proponents are confident that the basic taxation and legal settings are stable. Negative changes to settings, particularly if they impact existing projects, will undermine investor confidence in Australia. 

· Changes in taxation of stapled structures that result in higher taxation impacts will be factored into future projects. Private sector participants will need to maintain post-tax returns at a threshold rate for investment and the increased costs will inevitably be passed on to the State and Territory counterparties.  This would have a negative impact on the affordability of infrastructure projects and a reduced capacity for investment.  

· Increasing the tax burden on privately financed infrastructure projects will effectively result in a cost shift between the Commonwealth and State and Territory Governments because while the Commonwealth may secure more taxation revenue, it will be at the expense of States and Territories which are usually the proponents of large infrastructure projects. 

Challenge in exempting infrastructure projects 

· ACT Treasury would be very concerned if tax settings or transitional arrangements were to be determined according to whether a project is ‘critical infrastructure’. No definition exists for this term. Where a State or Territory government has determined that taxpayer funds should be expended on infrastructure in order to deliver services, the transitional or adjusted settings should apply. No valid differentiation can be made between transport, health, education, port, energy or other infrastructure projects considered by States and Territories to be necessary. Reference to Infrastructure Australia projects is also not supported and selecting projects either for their sizes or so called ‘criticality’ or significance will only distort the infrastructure market, which makes no such distinctions.

GPO Box 158 Canberra ACT 2601  |  phone: 132281  |  www.act.gov.au

1 | Page
GPO Box 158 Canberra ACT 2601  |  phone: 132281  |  www.act.gov.au

2 | Page

