





EXPOSURE DRAFT

ATTACHMENT A

Details ofthe Taxation Administration (Private Ancillary Fund) Guidelines 2019

This Attachment sets out further details of Trexation Administration (Rvate

Ancillary Fund) Guidelines 201@he 2019 GuidelingsAll references are tthe 2019
GuidelinesxQOHVYVY RWKHUZLVH VWDWHG 5HIHUHQFHV WR D pul
the corresponding provision in tReivate Ancillary Fund Guidelines 20qthe 2009

Guidelines), as identified by tHisnding tables atAttachment B

All sections inthe 2019 Guidelineeplicate(and in some cases consolidate)
corresponding provisions in the 2009 Guidetinbut have been updated in
accordance with curretrafting practiceThis Attachment does not catalogue
changes of a minor or machinery nature, such asreferengasctmn{rather than

1 J X L G \Deér€dhdhges are made that require further explanation, these are
identified and explained in this Attament.

Details of existing law can be found in the Explanatory Statement to the 2009
Guidelinesand atwww.ato.gov.au

Part 1 - Preliminary

Sectionl +Name of instrument

This sectiormprovidesthatthe title ofthe 2019 Guideliness the Taxation
Administration (Private Ancillary Fund) Guidelin@919

Section 2 +Commencement
This sectiorprovides thathe 2019 Guidelinesommencehe day after registtion
Section 3 zAuthority

This sectiorprovidesthatthe 2019 Guidelinels madeunder theTaxation
Administration Act 1953

Section 4 +Schedules

This section provides that each instrument listed in a Schedile #)19 Guidelines
is amended or repealed in accordance withrtseuctions in thé&chedule

Section 5 +Definitions

This section replicates the correspondangyvisionin the 2009 Guidelinelsut has
been updated in accordance watirrentdrafting practiceTo improve clarity,

section5 nowincludes definitions of key termmeviously included in later provisions
of the 2009 Guideliness follows

f  the definitionsof WG LV W UR @ BWILRHAS RQ¥MdEOH SHUVRQT

T governing ruledjs defined to have theame meaning as in tleistralian
Charities and Nofor-profits Commissioct 2012
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Section 6 zPenalties

This section replicates the correspondangyvisionin the 2009 Guidelinedbut has
been updated to reflect current drafting practice. Seétmovides thathe amount of
an administrativgoenalty imposed foa breach othese Guidelines is set out, or
worked out, in accorda@e with the relevant provisiaot the 2019 Guidelineghich
has been breached

No changes have beemde to anypenaltiedor breachinghe 2019 Guidelinesthe
penalty provisiongand amountsidentified throughouthe 2019 Guidelineeflect
the corresponding penalty provisiofasmd amountsin the 2009 Guidelines.

Part 2 2 Rules for establishing and maintaining private ancillary funds as
deductible qift recipients

Sectiors 7 and 8 +Object and general principles

Thesesectiors replicate the correspondimgovisions in the 2009 Guidelindsut
have been updated in accordance watirrentdrafting practiceSection7 provides
that theobjectof Part2 is to set minimum standards for the govermaacd conduct
of private ancillary fundsSection 8 establishegeneral principles whicprivate
ancillary funds must observe

Sectiors 9, 10 and 11 +Establishing a private ancillary fund

These sections replicate tberrespondingprovisions inthe 2009 Guidelinethatset
out rules for establishing and operating a private ancillary foutchave been
updatedn accordance witburrentdrafting practice.

Section 9providesthata private ancillary fund must be established and maintained,
undera will or an instrument of trust, as a valid trughtis provision no longer refers
WR D Y DriderGtae X wrWerritory lafy Thereferencdo State orTerritory
lawhasbeen removebtlecausehe trustee must comply witll relevant laws that go
WR D WUXVW TV YDOLG L \&ate lQvTertaylqw ComrmdprealtrO D Z
law and, where relevant, foreign lahhe additional text merely created unnecessary
confusion and was therefore remo\(suilar references to State Territory law

have also been removed at sec@28nsee below)

Section10 provides that a private ancillary fund must be established and operated as a
not-for-profit entity. Sectiorll provides that it must be established and operated in
Australia.

Section 12 £Trustees of private ancillary funds

This sectiorreplicatesand consolidatethe correspondingrovisions in the 2009
Guidelinesconcerningrustee of private aillary funds, but has been updatad

accordance witlkeurrentdrafting practiceln addition,D GHILQLWLRQ RI pUHVSRQ\
S H U Y& Qe%n includeak subsection 12(7) to improve clarédgd readability

Section 13and 14 +Governing rules of private ancillary funds

These sectiors replicate the correspondimgovisiorsin the 2009 Guidelinebut
have been updated in accordance watirrentdrafting practiceSectionl3 obligates a
WUXVWHH WR QRWLI\ WKH &RPPLVVLRQHU RI DQ\ FKDQJH\
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Section14 prohibitsa private ancillary fund from indemuihg a trusteeagainst
lossedueto theirdecisionsLQ FHUWDLQ VLWXDWLRQV ZKHUH WKH WU
considered highly inappropriate

Section 15 +Minimum annual distribution

This section replicates the correspondangvision in the 2009 Guidelingisut has
been updated iline with currentdrafting practiceSectionl5 requires a private
ancillary fund to distribute a proportion of its income and assets each year to a
deductible gift recipientThe key change ithe inclusion of a definition of

M & W U L EdSWbsdet@r X8) to improve clarity(this definition isalso referenced
in section 5)The definition does not alter the substantive effect of the section.

The section retains the amendments introduced in 2016 that permit the Commissioner
to reduce the minimum distribution requirements for a fund for a particular year. The
Commissioner also retains the power to subject a decision to reduce the minimum
distribution rate for a fundior a yearto conditions the Commissioner considers
necessarylhoseconditionsmay seeko protect the integrity of the regulatory

framework or improve the operation of a fund to minimise the likelilm@dfuture

request for a lowver distribution beingnade

Section 16 +Valuations

This section replicatesnd consolidatethe correspondingrovisions in the 2009
Guidelineghatprescribeprocedures foworking out the market value of a private
DQFLOODU\ |bubhadgibeedpdatad W &ccordance withirrentdrafting
practice.

Sections 17, 18 and 12Record keeping, financial reporting and audits

These sections replicaémd consolidatéhe corespondingprovisions in the 2009
Guidelinesthatset out the rules for recokeeping, financial reporting and awglibut
have been updated reflectcurrentdrafting practice.

Sectiors 20 and 21#lnvestment strategy and limitations

These sections replicaé®d consolidatéhe corespondingprovisions in the 2009
Guidelinesthat require the trustee of a private ancillary fund to implement an
investment strateggnd comply with certain investment limitatiotwsprotecta | X Q G §V
philanthropic assets, but have been updatéideérwith currentdrafting practice.

Section 22 tUncommercial transactions and benefits to founders and donors

This section replicatesnd consolidatethe corespondingprovisions in the 2009
Guidelineghat generally prohibit the trustee of a private ancillary fund from entering
into uncommercial trans#ions or providing benefits to founders and donorshist
been updated in accordance watirrentdrafting practice.

Section 23 tFees and expenses

This section replicates the correspondangyvisionin the 2009 Guidelinethat allows
atrusteeof SULYDWH DQFLOODU\ IXQG WR EH UHLPEXUVHG RU
income or capital, but hdmeen updated in accordance watirrentdrafting practice.
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Section 24 +Donors

This section replicatesnd consolidatethe correspondingrovisions in the2009
Guidelinegthatprohibit private ancillary funds fromsoliciting public donationsbut
hasbeen updated in accordance watirrentdrafting practice.

Minor changes have been made to this provision to improve clarity and ensure the law
operates as tanded that is, the section now ensures there can be no
PLVXQGHUVWDQGLQJ WKDW IROORZLQJ WKH GHDWK RI D |
FRQWLQXH WR GRQDWH DQG RSHUDWH WKH SULYDWH DQF
private philanthropic purpose

Section 25+Compliance with all relevant laws

This section replicates the correspondangvisions in the 2009 Guidelinésat

UHTXLUH WKH WUXVWHH RID SULYDWH DQFLOODU\ IXQG \
compliance with all relevant Australian laviat hasbeen updated in accordance with
currentdrafting practice.

Consistent with the removal afinecessargeferences to State or Territory law at

section9 (outlined abovekimilar references have alsoe been remaoved ftom

provision ttheadditional texis unnecessarfgecauseection25 requireghe trustee

to comply withall UHOHYDQW ODzZzV WKDW JR WR D WUXVWY{V YDO

Sectiors 26, 27 and 28 +Winding up, or ceasing to be, a private ancillary fund

These secti@replicate the correspoimd) provisions in the 2009 Guidelines
concerning winding up, or.ceasing to be, a private ancillary fund, and portability
assetsbut have been updatedline with currentdrafting practice.

Part 32 Application and transitional provisions

Section 29 £Transitional rules for former prescribed private funds

This section replicatesnd consolidatethe correspondingrovisions in the 2009
Guidelinegthat set out transitional rules for private ancillary futidg were
prescribedeforel October 2009%ut has been updated in accordance wutinent
drafting practice.

Section 30 £Transitional rules for things done under the 2009 Guidelines

This new section sets out transitional rules modifying how Part 2 applies to a private
ancillary fund to ensura seamless transition between #0©9Guidelines andhe

2019 GuidelinesThe intention is that the effect of the 2009 Guidelines continues,
despite beingepealed andemade into 2019 Guidelines.

Schedule 12 Repeals and conseqguential amendments

Scheduléel repeals the 2009 Guidelines from the commencemehe&019
Guidelines Schedule 1 alsopdatesa crossreferencdo the 2019 Guidelinemm the
Public Ancillary Fund Guidelines 2011
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ATTACHMENT B

Finding tables

As a result of changes described\#taichment A it wasnecessary to renumbire
provisionsin the 2019 Guideline§ his Attachment includes finding tables to assist in
identifying which provision irthe 2019 Guidelinesorresponds to a provision in the
2009 Guidelineshat has been rewrdn or consolidated, and vice ver$ables B.1

and B.2(below) locatethe provisionsof the 2019 Guidelinem relation to the
corresponding provisions in the 2009 Guidelines

In the finding tablesLQ WKH pu *X LG H@leqieAr mEa0HKIB IQ a

new provision that has ramrresponding provisiom the2009 Guidelines In the

@019 Guideline§ FROXPQ MPRPLWWHGY P HD QUONCKiDeihes KH VHFW |
has not been remadEypically, thesearespent omon-operativeprovisions guidance

material or similar.

Table B.1:2019 Guidelineso 2009 Quidelines

2019 Guidelines| 2009Guidelines 2019 Guidelines| 2009 Quidelines
1 1 18 26 and27
2 2 19 28and29
3 No equivalent 20 30to 32
4 No equivalent 21 33to 40
5 3 22 41and42
6 4 23 43
7 7 24 44t0 47
8 8 25 48 and49
9 9and10 26 50
10 11 27 51
11 12 28 51A
12 13t0 16 29 59and60
13 17 30 No equivalent
14 18 Schedule 1 No equivalent
15 19 omitted 5
16 20to 23 omitted 6
17 24 and25
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Table B.2:2009Guidelines t02019 Guidelines

2009Guidelines

2019 Guidelines

2009 Quidelines | 2019 Guidelines
26 and27 18
28and29 19

30to 32 20
33t0 40 21
41and42 22
43 23
441047 24
48and49 25
50 26
51 27
51A 28
59and60 29
No equivalent 30
No equivalent Schedule 1
No equivalent 3
No equivalent 4

1 1
2 2
3 5
4 6
5 omitted
6 omitted
7 7
8 8
9andl10 9
11 10
12 11
13t0 16 12
17 13
18 14
19 15
20to0 23 16
24 and25 17
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