Law Design Office
Treasury
Langton Cres
Parkes ACT 2600

Dear Sir/Madam

Miscellaneous amendments to Treasury portfolio laws 2020
I don’t wish to comment on the specific matters that are included in the proposed amendments.  However, I believe that this is an ideal opportunity to include an additional amendment, which would require minimal drafting but would provide important investor protection. 

As the EM says in Summary of new law1.5:  “These minor and technical amendments address technical deficiencies and legislative uncertainties in various Treasury [portfolio legislation] including……. addressing unintended outcomes”

My proposal relates to the requirements of an accountant’s certificate for the purposes of the Sophisticated Investor (SI) provisions in the Corporations Act s708 (8) (c) and s761G (7) (c) 
The SI provisions do provide a useful compromise in the fund raising regimes, between the more highly regulated retail client regime and the lower disclosure requirements and protections in the wholesale client/ professional investor categories.   
However, I believe that the SI regime has been abused in some notorious cases. Most recently this seems to have occurred with fund raisings by Mayfair Platinum group. I am aware that ASIC has taken action, and is taking action, in respect of this group, although the damage has already been done and investors’ losses are likely to be very substantial.  I understand that a large number of investors may have been able to qualify to buy those investments by presenting themselves as sophisticated investors, despite being clearly not financially knowledgeable or sufficiently sceptical about the risks of this group. 
Similar problems have caused harm with other SI fund raisings. It is unclear whether promoters are knowingly abusing this avenue, or accountants are being insufficiently cautious on their clients’ behalf.  Perhaps both.
ASIC’s commentary to accountants states as follows “The Corporations Regulations prescribe the asset and income criteria which must be met before you can issue a [SI] certificate. A person is only eligible to be the subject of a certificate if they have:

· a gross income of $250,000 or more pa in each of the previous two years; or

· net assets of at least $2.5 million (reg 6D.2.03 and reg 7.1.28).

The rationale is that people meeting one of these criteria are more likely to be able to evaluate offers of securities and some financial products (such as interests in managed investment schemes) without needing the protections of a regulated disclosure document.”

These figures have been unchanged for many years.  $250,000 is still a substantial income, and this criterion would exclude almost all people- in fact it may exclude many who are sophisticated investors in the ordinary meaning of those words.  However, my concern is with the second criterion. It appears that there is nothing to stop a client from including his home in the value of his “net assets”- indeed it would be reasonable to do so, under the ordinary meaning of the term “net assets”, which appears not be defined in the relevant laws or even in ASIC guidance. With residential property values being so high, it would be easy for many people to satisfy this criterion by including the value of their home, even if their “investment assets” are relatively small.    
As a (UK) chartered accountant, I would hope that accountants who provide such certificates would know their clients well enough to question them on the purposes for which these certificates would be applied, and, where relevant, challenge their suitability to be classed as a truly sophisticated investor.  However, it appears that this channel has not always been used with the highest care or professional judgment.

My suggestion is a simple change of the definition- probably in the Regulations rather than the Corporations Act itself - to state that for the supposes of these two sections/ regulations the term “net assets” must exclude the client’s principal residence.

This simple restriction would allow genuinely wealthy and experienced investors to qualify as SI, in the spirit of ASIC’s rationale above, but remove at least some of the prospective investors who might otherwise be inappropriately put at risk.     
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