Market Conduct Division
Treasury
Langton Cres
Parkes ACT 2600

businesscomms@treasury.gov.au
Dear Sir/Madam

Thank you for the opportunity to comment on the EXPOSURE DRAFT of TREASURY LAWS AMENDMENT (MEASURES FOR A LATER SITTING) BILL 2021: USE OF TECHNOLOGY FOR MEETINGS AND RELATED AMENDMENTS.
I do not comment on the measures relating to electronic execution of company documents, or on the provisions regarding requests for independent reports on polls.

My interest is in two subjects: “Giving and signing meeting documents electronically”, so far as these concern shareholders of listed entities; and “Hybrid meetings of shareholders of a company or registered scheme”, again where these are listed entities. 
Attachment A Regulation Impact Statement –Electronic document execution and meeting materials states (page 25) “There was an overwhelming support from industry representatives, including listed companies, share registries, business associations and legal professionals to make the temporary reforms permanent. Relevant stakeholders included the Australian Institute of Company Directors (AICD), Australian Banking Association (ABA), Law Council, the GIA, Business Council of Australia (BCA) and Australasian Investor Relations Association (AIRA). 

In their submissions to the consultation on the exposure draft legislation, industry continued to express their support for permanent reforms. They noted that there were substantial savings and greater engagement with shareholders.”

I am sceptical about this. All these “relevant stakeholders” are agents or professionals - there are no bodies there that represent the interests of institutional or small investors. These, however, are the people who own the companies: it is they who should have the greatest say in deciding whether the reforms are good value for money and, more importantly, whether they infringe on shareholder rights and interests. I acknowledge that substantial savings can be made, but I question whether these changes will bring about the claimed “greater engagement with shareholders”.  With respect to electronic communication of meeting materials, the result is likely to be neutral, and why would it be otherwise?  However, my concern is that the purported benefits of virtual or hybrid meetings (at least of listed companies and schemes) may be overstated by those who promote these reforms, and that the potential detriments to investors (especially retail shareholders) have been and will be glossed over. 
Of the three options discussed in the RIS, I believe that Option 3 is the best and I am pleased that that has been adopted. 

However, I have two important caveats: 

The definition of “meeting related materials”- and the opt in process- should be kept tight enough to ensure that this does not inadvertently apply also to shareholder elections for other materials from the company, like annual reports and dividend statements. Investors may legitimately want different communication methods for different documents. 

The opt-in process should be clear, transparent and user-friendly.  Investors should, if they wish, be able to choose different arrangements for their investee companies.  Almost all listed companies have outsourced their share registries to a small number of commercial service providers like Computershare and Link: when they communicate with investors it is often not clear if an election intended to be made with respect to only one company will in fact be made to apply to all the investments held by that investor through that registry. It may be useful to have an ability to make a single election to opt in for ALL his holdings, but that shouldn’t be forced on the investor. 

Virtual and hybrid company and scheme meetings

I am pleased that the Government intends (ED 1.25) that the new law is not prescriptive about how a meeting should be conducted.  ED 1.9 says that “wholly  virtual meetings may also be used if they are expressly required or permitted by the constitution”. The word “expressly” is reassuring.  However, I note that it has been omitted from s249R© of the draft legislation. That may be legally correct drafting, but the omission is not encouraging to the lay investor.   
My main concern, both in theory and in practice as an investor, is whether the drafting of “Reasonable opportunity to participate” is effective and robust.  In my own experience of virtual agms this has often not been well handled, or thwarted: it’s unclear whether that was caused by poor technology or intentional censorship by the company secretary or the chairman. The fundamental principle must be to foster inclusion and transparency. ALL questions and comments at an agm or similar- whether in person, or by electronic means, should be put and heard by the meeting, unless illegal or vexatious, or truly repetitious.  Chairmen should of course have the right to collate questions and not repeat questions that have been substantively asked and adequately responded to earlier in the meeting, but they should err on the side of caution and allow more questions rather than fewer. 

The word “reasonable” has been sprinkled liberally throughout the proposed s249S and s252Q.  In some places, it is too vague and perhaps even meaningless. What is “reasonable technology”? The technology-both software and hardware- should have been tested thoroughly before the meeting and be reliable, resilient and adequate. 

The draft legislation states “…confers a right to speak or ask questions at the meeting on:  (a) the members entitled to attend the meeting as a whole; or (b) a member entitled to attend the meeting;  that right may be exercised orally or in writing”  Does “in writing” include by means of email, text message, and via the meeting’s technology platform?  
ED 1.6 states that [the Government] also announced that it would conduct a 12-month review of hybrid meetings of companies and registered schemes. That was welcome- but it has now been deferred, viz:1.47 “The provisions relating to meetings and electronic communication must be reviewed no later than the earliest practicable day after the end of two years. The review of different provisions can be conducted at different times. [Schedule 1, item 15, sections 1687B(1)-(2) and (4)]”. The deferral is disappointing. 
I note that pages 11 and 12 say “Following the review of annual general meetings, a separate Regulation Impact Statement will be drafted in respect of meetings, covering the rules that are being consulted on as part of this exposure draft legislation, drawing on the information obtained as part of the review.”
I encourage the Government to seek broad and timely feedback from all stakeholders, especially investors, as part of the review process.  If well managed, hybrid meetings (and less so wholly virtual meetings) may offer the prospect of greater shareholder involvement.  However, whatever savings and benefits may be achieved from the standpoint of boards and their advisors, they will be worthless if the proposals cause even greater disengagement of shareholders (especially retail investors) from the agm process. After all, it is the sole opportunity that retail investors have, once a year- and often much less so for schemes- to question their directors and hold them accountable. Institutional investors understandably have better access to boards and senior management.  Given the vast amount of retail capital invested in Australian listed companies, smaller investors must not be sidelined by boards and Government as a nuisance.  
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