Market Conduct Division
The Treasury
Langton Crescent
Parkes ACT 2600

businesscomms@treasury.gov.au
Dear Sir/Madam

Thank you for the invitation (31 August 2021) to comment on the further revisions to EXPLANATORY MEMORANDUM (EM) re TREASURY LAWS AMENDMENT (MEASURES FOR A LATER SITTING) BILL 2021: USE OF TECHNOLOGY FOR MEETINGS AND RELATED AMENDMENTS and the related draft law. I note that the Exposure Draft Legislation has a different title: Treasury Laws Amendment (Measures for Consultation) Bill 2021: Use of technology for meetings and related amendments.”
I’ve made previous submissions to this consultation process on 29 October 2020 and 16 July 2021. Some of the concerns that I expressed in my July submission remain.

I do not comment on the measures relating to electronic execution of company documents, or on the provisions regarding requests for independent reports on polls.

My interest here is in two subjects: “Giving and signing meeting documents electronically”, so far as these concern members of listed entities; and “Hybrid/ virtual meetings of members of a company or registered scheme”, again where these are listed entities. 

Meeting materials 

The provisions (EM 1.55 et seq) with respect to the “meeting related materials” appear to be fair and workable, in principle.  However, the EM and the draft legislation do not say to whom the member’s election must be given.  Although the implication is that it is to the company (or the scheme), this overlooks the fact that almost all listed entities have -for many years- outsourced their members’ registries to third parties, so the member-related communications are to/from these third parties.  Who will be responsible for failure to comply with the new law- the listed entity or the service provider? 

Also, and more importantly, Parliament’s intention may not be achieved properly because of this outsourcing.  As I said in my earlier submission: “The opt-in process should be clear, transparent and user-friendly. Investors should, if they wish, be able to choose different arrangements for their (different) investee companies.  Listed companies have outsourced their share registries to a small number of commercial service providers like Computershare and Link: when they ask investors (members) to nominate a form of communication, it is often not clear whether an election intended (by the member) to be made with respect to only one company/scheme would in fact be taken to apply to all the investments held by that investor through that registry.  While it may be useful to have an ability for investors to make a single election to opt in for all his holdings, if he wishes, that shouldn’t be forced on the investor.“          The points about standing elections and one-off requests are worthwhile (EM 1.61 and 1.64) but they are different matters.

The outsourced share registries must be put on notice by the government that the electronic documents/email address election provisions in their websites should be much clearer than they are now, to ensure that the member can give clear instructions as to what his election covers, and does not cover.  For years the registries have urged members to adopt wholly electronic means of communication, and likewise receipt of all the member documents like annual reports and notices of agms.  However, they are unclear (perhaps deliberately so) whether the election will take effect for only one individual holding or for all the holdings of that member held through that registry. This vagueness must be rectified. 
Virtual and hybrid company and scheme meetings

I am pleased that polls will be mandatory for listed company/ scheme meetings. They should be- show of hands is unacceptable.
It is good that the new law doesn’t mandate or prefer a particular type of members’ meeting. I believe that a hybrid would be the most successful, for members.  I note that the term “hybrid” is not defined, although it’s used in the EM, but is presumably the type of meeting described in s249R(b) and s252P(b).
Subsections 6 and 7 of s249S and s252Q.  I previously objected to the phrase “reasonable technology” here - indeed the word “reasonable” is used liberally. This is lazy drafting; it is too vague, especially with respect to technology. What does it mean?  It would be better to say “adequate and robust”, and the technology should be stress tested before the meeting to ensure that it works well. From my own experience of virtual members’ meetings, the technology is often not adequate; questions or comments raised through the agm platform are sometimes not received or not put, via the Chair, to the meeting.  On some occasions the audio link has broken down, intermittently or for several minutes, without the Chair being aware of the fact.  
What policy options are you considering?

I agree that Option 3 is the best of those offered. I note that this section refers only to document execution and meeting related materials; it provides no commentary on the relative merits for conduct of members’ meetings. This is unfortunate. This is also missing from pages 32 to 41 (net benefit for each option).  It may be a deliberate but misguided reflexion of the footnote to p 41, namely “However, no additional recommendations in relation electronic communication and meetings were made”

Feedback 

The EM (p 42) repeats the statement from the earlier version that “there was overwhelming support from industry representatives”- but for what, exactly?  This “industry” and all those “relevant stakeholders” are agents and professionals - no bodies mentioned there represent the interests of either large or small investors. “Industry continued to express their support for permanent reforms. [Industry] noted that there [was…..] greater engagement with shareholders.”  This is stated as if it has already happened, not merely a future possibility that remains to be tested.   I am sceptical about this assertion.  Although the vast majority of the savings estimated in the EM will be derived from electronic execution of documents- and seem sensible- it is clear from the context and the list of bodies named that the enthusiasm regarding “greater engagement with shareholders” is about the changes to members’ meetings, even though they will provide only a very small part of the total estimated savings. One wonders why these bodies are so keen to change the format of listed AGMs.
The “industry” is keen to streamline processes for holding meetings- but it is not their cost in the end.  I fear that smaller investors will be the losers from this shift to virtual AGMs. AGMs have already become heavily scripted and formal affairs, dominated by Boards: this is the major cause of declining shareholder engagement. Institutional investors rarely attend AGMs or speak at them, but instead make their own arrangements for private meetings with their investee companies.  Some AGMs have been dominated by climate change activists, and the trend over the last 10 years has been for less and less genuine engagement between Boards and retail investors. New technology can be used well, but Boards and REs must make a genuine effort to ensure that they engage better with investors, including seeking members’ questions and comments before the AGM which are answered helpfully in the formal speeches.  
The use of technology is welcome, providing it is not a means to make AGMs even less user- friendly than they already are- and as part of a longer process of attrition to abolish AGMs altogether, which some of the “industry” parties appear to want. 
Review

As I said previously, it is disappointing that the post-implementation review has been deferred from 12 months to 24 months.  However, I accept that that is a welcome improvement on the five years that was proposed earlier. To be worthwhile and respectful, the review must consult with all stakeholders, especially members, before it is finalised; otherwise these reforms may be at best mediocre and at worst a further wedge between investors and the agents and Boards who are supposed to be serving them.
Richard Wilkins
8 September 2021
