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30th July 2021
Department of Treasury

Langton Cres

Parkes ACT 2600

Via email: data@treasury.gov.au
The FBAA welcomes the opportunity to make a submission in relation to the proposed changes to the Consumer Data Right Provisions of the Competition and Consumer Law. 

We have two specific matters that we draw to Treasury’s attention namely:

1. Definition of trusted adviser 

2. Record keeping obligations

Definition of Trusted Adviser

Proposed Rule 1.10C lists classes of persons who may be Trusted Advisers.  Mortgage brokers are included as a class of trusted adviser under rule 1.10C(2)(f). This definition is too narrow and inadvertently excludes credit assistance providers who broker other types of finance (including asset finance) and who may also provide credit assistance in relation to home loans but not in sufficient quantity to fall under the NCCP Act definition of mortgage broker.  

A mortgage broker is merely a subset of finance brokers and who are credit assistance providers for the purposes of the credit licensing regime and the NCCP Act. The term “mortgage broker” was introduced into the NCCP Act in 2020.  Prior to that time, all finance brokers, whether it be for credit relating to residential property or other finance (for example asset finance) came under the singular definition of credit assistance providers under the NCCP Act and received equal treatment.

Defining mortgage brokers as a separate class of credit assistance providers was the legislative mechanism used to support the post-Royal Commission imposition of additional legal obligations on those providing credit assistance in relation to residential property secured by mortgage including an obligation to act in the best interests of a consumer and rules relating to conflicted remuneration.  In all other respects mortgage brokers have the same standing and receive the same treatment under the NCCP Act as those who broker other types of finance. 

The definition of trusted adviser must include all credit assistance providers and we recommend replacing the words “mortgage brokers” with “credit assistance providers” at 1.10C(2)(f).

We note that further amendments to the NCCP were proposed and consulted on in 2020 through the National Consumer Credit Protection Amendment (Supporting Economic Recovery) Bill 2020 where the distinction between mortgage brokers and all other credit 
assistance providers would be further reduced through adding all credit assistance providers to the group of persons to whom the best interests duty would apply.

If the definition is not expanded, a large number of finance brokers who need to, and should be able to, participate in the CDR regime will be excluded as they cannot be nominated as trusted advisers.

Record Keeping

Members have expressed concern about a potential conflict between rule 1.10AA that requires a representative to delete CDR data when directed by a principal and a representative’s compliance with record keeping obligations that exist under other legislation including but not limited to taxation legislation, the Corporations Act and the National Consumer Credit Protection Act. For example, credit providers and credit assistance providers are required by the NCCP Act to retain certain records for 7 years.

As the OAIC recognises, “The definition of CDR data is broad. It includes data that has been ‘wholly or partly derived’ from data set out in the designation instrument, and data derived from any previously derived data”
.

The concern is that a principal could take a broad definition of CDR data and direct a representative to destroy records that the representative may be required to retain under other laws.

Our questions to Treasury are:

1. Has Treasury considered whether such a conflict may arise?

2. Does Treasury have a view about whether such a concern is valid?

3. What protections exist for individuals who destroy CDR data at the direction of the principal and who are subsequently directed under notice to produce certain records (including some which were destroyed) to a regulatory authority such as ASIC? 

4. Can Treasury give specific reassurance that representatives cannot be subjected to sanctions in this situation (if Treasury believes such a situation could possibly arise)?
Erratum

We noted a typographical error in 1.10(2)(e) where the word business is misspelled.

We thank Treasury for the opportunity to make this submission and remain available to answer further questions.

Yours sincerely

Peter J White AM MAICD
Managing Director
Industry Mental Health Awareness Ambassador

Advisory Board Member - Small Business Association of Australia (SBAA)

Chairman Global Board of Governors - International Mortgage Brokers Federation (IMBF)

� https://www.oaic.gov.au/consumer-data-right/cdr-data/
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