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TO Director 

Corporate Tax Policy Unit 

Treasury 

Langton Crescent 

Parkes ACT 2600 

By email: frankeddistconsult@treasury.gov.au 

5 OCTOBER 2022 

Franked distributions and capital raisings - Submissions in response to consultation by 

Treasury 

Introduction 

We refer to the exposure draft legislation Treasury Laws Amendment (Measures for a later sitting) Bill 

2022: Franked distributions funded by capital raisings (Exposure Draft) released for public comment on 

14 September 2022 and the invitation by Treasury for submissions on the Exposure Draft and the 

accompanying Explanatory Material. 

King ft Wood Mallesons welcomes the opportunity to make a submission on the proposed measure. As a 

firm, we have acted for many corporations in relation to capital raisings, the tax implications of 

distributions and general corporate and governance advice. Based on our experience, we consider that the 

Exposure Draft may have significant consequences for companies and shareholders. More fundamentally, 

we do not consider that the proposed measure is required. 

Executive summary 

For the tax system to be effective, it is important for taxpayers to have certainty regarding their tax 

position. 

Our main concerns with the Exposure Draft, which are elaborated on below, include: 

• (lack of clarity around the current need for the measure and the mischief being addressed) it is

unclear why the Government now considers it necessary to enact legislation first contemplated in

2016. In particular, the previous Government appeared to have moved on from the policy. It is also

not clear that the perceived mischief being addressed is based on a policy underlying the imputation

system.

• (policy of the measure) the concept of the measure creates inappropriate commercial outcomes. It

results in differential rules which apply to companies which make periodic dividends. In effect, it

introduces a commercial bias to not pay dividends outside a periodic dividend policy. This is an

inappropriate commercial limitation.

• (general application of the measure) the test proposed for the application of the measure is

broadly drafted and sets a low threshold for activities captured by the measure. Also, under the
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practice of making distributions on a regular basis, the measure could apply to early 

distributions by such companies. 

• Dividend reinvestment plans:

A strict reading of the Exposure Draft may mean the measure captures distributions that are

accompanied with dividend reinvestment plans.

By definition, dividend reinvestment plans involve the payment of dividends that are

simultaneously reinvested by the shareholder, resulting in a capital raising by the company.

As mentioned, the entire distribution ceases to be frankable even if the test is satisfied only

in relation to some of the capital raised from an issue of equity interests or part of a franked
distribution. Therefore, there is a risk such plans could result in distributions being

unfrankable.

If the measure is to be legislated then the ATO should publish guidance as soon as practicable that 

provides clear examples of how the rules will operate in practice. This could be in the form of a Law 

Companion Ruling and Practical Compliance Guideline. The ATO guidance should include examples 

of the types of capital management activities that the measure is intended to apply to. Similarly, 

the Explanatory Materials should be revised to include relevant examples. 

Our submissions and contacts 

We make these submissions on behalf of our firm, and the views expressed are our own and not those of 

any clients. 

We would welcome the opportunity to discuss these submissions with The Treasury. 

Yours faithfully 
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