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Section 1

FOREWORD

The AADA welcomes the opportunity to
make a submission in response to the
Review of the Franchising Code of
Conduct (the Code), Consultation Paper.
The AADA is the peak automotive industry
body representing Australia’s franchised
new car Dealers. There are more than
3,000 new vehicle dealerships in Australia
employing more than 56,000 people
directly and generating $68 billion in
turnover and sales with a total economic
contribution of over $17 billion.

“It will be apparent from the reasons that /
am publishing that the applicants were
successful on many issues of fact but lost
on the law, essentially”.

“given the facts of this case leading to an
aaverse result for the applicants, it may
be that further consideration needs to be
given to the terms of the franchising code
and possible modification, but that is a
matter for another day and, obviously, in
another forum’.

The Hon Justice Jonathan Beach, Federal Court of
Australia.

AHG WA (2015) PTY LTD T/A MERCEDES-BENZ
PERTH AND WESTPOINT STAR MERCEDES-BENZ and
OTHERS And MERCEDES-BENZ AUSTRALIA/PACIFIC
PTYLTD

The concept of a power imbalance in the
automotive franchising sector is well
established, but the franchising
regulations in Australia continue to leave
new car Dealers exposed to exploitative
behaviour. The fact is that the Code in its
various iterations has not served
franchisees well and does not offer the
level of protection enjoyed by franchised

new car Dealers in countries. For example,
in the United States, where Dealers enjoy
strong protections against termination and
non-renewal and are provided
compensation for loss of goodwill and the
EU where there are requirements for
agents to receive compensation for loss of
goodwill upon cessation of the agreement.
This lack of domestic protections
ultimately leaves Australian businesses
more vulnerable to exploitation than their
international counterparts.

The judgement in the recent court action
between Mercedes-Benz Australia/Pacific
Pty Ltd and the majority of its Dealers has
alarmed franchised new car Dealers
across Australia. AADA would argue that
the law has allowed Mercedes-Benz to
essentially change the nature of a
decades-long business relationship to its
benefit and with no compensation to
those Australian businesses which have
invested time, effort and substantial
capital in growing the Mercedes-Benz
brand to where it is in Australia today.
With Justice Beach stating that “.. the
Shift to the agency model was in large
part a case of franchisor opportunism
because [Mercedes-Benz Australial took
advantage of its position after the dealers
had made significant investments, and it
intended to appropriate the gains in the
inaustry margins associated with the
move to the agency model”

The case touched on many of the themes
which have been raised in franchising
reviews and inquiries over the years -
non-renewal, goodwill, good faith, and
unconscionability to name a few.
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From our perspective, the comments
made by Justice Beach quoted above,
underscore the crux of the matter. The
current franchising laws allow
exploitative behaviour. While not every
Original Equipment Manufacturer (OEM)
exploits their Dealers, the power to do so
exists, and it may only take a change in
management, (which in Australia occurs
frequently for some brands due to our
status as a small market in which overseas
executives are sent to develop experience
before moving onto bigger and better
things in more prominent markets) or
strategy by an OEM for them to utilise the
power.

OEMs enjoy superior bargaining power in
comparison to their Dealers through the
provision of one-sided, standard-form
contracts, offered on a take it or leave it
basis. Dealers make significant
investments in their businesses, often
resulting in a dependency on the ongoing
right to run the franchise. With this
dependency, the Dealer loses their
bargaining power, and the more sunk
investment the Dealer commits, the more
vulnerable they are. They are vulnerable
because OEMs have extensive powers to
bring franchise agreements to an abrupt
end using non-renewal and termination
powers. Ironically, significant portions of
the investments Dealers make are as a
result of non-negotiable requirements
prescribed by the OEM.

OEMs can exploit this vulnerability to
make excessive demands of their Dealers,
and often Dealers feel like they have no
choice but to comply or risk losing their
franchise and foregoing the goodwill they
have built up in their business. Even when
Dealers are subject to unlawful behaviour,
they are dissuaded from pursuing OEMs in
the courts due to the expensive, time-
consuming, and emotionally draining
nature of the legal system, a system which
favours OEMs and their endless legal
resources. On occasions that Dealers

have pursued a claim through the courts,
they have been on the receiving end of
the very high bar required to prove
unconscionable conduct or failure to act
in good faith.

The automotive industry is undergoing an
unprecedented period of change and the
AADA’s consistent position is that any
changes imposed on Dealers by their
OEMs should be done in a fair and
transparent manner with compensation
where appropriate.

The AADA has put forward a range of
recommendations which we believe are
fair and reasonable and will in no way
inhibit the industry’s ability to prosper and
serve the needs of our mutual customers.

James Voortman
Chief Executive Officer

ot
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AADA RECOMMENDATIONS

1. OEMs should be required to show cause for termination and non-renewal of
Dealer Agreements.

2. Franchised new car Dealers should be provided with a mandatory minimum term
of 5 years with an option to renew for one further term.

3. The Code should abolish the ability to waive the 12-month notice period for
Dealer agreements which are less than 12 months.

4. The Code should require Franchisors to provide compensation for goodwill upon
non-renewal/termination.

5. Unfair Contract Term protections should be extended to ALL franchisees.

6. Unfair Trading Practices protections should be extended to ALL franchisees.

7. The Government should develop guidelines such as those in the EU which specify
how agency models are allowed to operate.

8. Part 5 of the Code should be extended to Truck Dealers as well as motorcycle and
farm machinery Dealers.

9. The definition of ‘New Vehicle Dealership Agreement’ under Part 5 should be
amended to address the issue of separate agreements falling outside the scope
of the regulations.

10. The Government should explore ways to encourage OEMs to sign up to
arbitration akin to the Canadian automotive industry-led model.

11. The development of a Federal Small Business Codes List in the Federal Circuit
Court of Australia which includes ALL franchisees.

12. OEM investment disclosure obligations should be enhanced to allow franchised
new car Dealers to make informed business decisions, through the provision of a
detailed business case or prospectus.

13. Explore whether franchisees should be offered protections as investors as is the
case for retail investors.
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AUTOMOTIVE INDUSTRY CONTEXT

The Australian automotive new car
retailing industry can be broadly defined
into two categories. Vehicle
manufacturers or OEMs, which are largely
multinational businesses which supply
vehicles into the Australian market. Car
Dealers, which are generally Australian
privately owned or family businesses who
enter franchise agreements to purchase
vehicles from these manufacturers to
retail to Australian consumers. This
system is known as the franchising model
and has underpinned the way in which
Australians are able to buy new cars for
more than a century.

While the Dealer-OEM relationship is
considered part of the wider franchising
sector, there are key features which make
the automotive industry unique from the
run of the mill franchise. Features, such as
the scale of investment and relative size
of our franchisors, have been covered in
previous submissions and we elaborate on
them in the section about extending Part
5 to truck Dealers.

The history of the sector is characterised
by too many examples whereby
franchisors exploit the power imbalance
which characterises their relationship with
franchisees. In recent times, we have seen
headlines around the way in which
General Motors (GM) terminated the
Holden brand and exited the Australian
market, leading to a Senate Inquiry which
extraordinarily censured GM. The Inquiry
was later extended to all relationships
between OEMs and Dealers which heard
examples about how Honda and
Mercedes’ move to an Agency model
affected their Dealers. The Government
subsequently introduced Part 5 of the
Code to better protect motor vehicle
Dealers in 2020 and further strengthened

it in 2021. Unfortunately, these protections
have not fundamentally changed the
power advantage that OEMs hold over
Dealers. We are calling for additional
changes that go further and replicate
some of the protections which exist in
markets such as the US.

This is particularly important given the
changes currently sweeping through the
Australian automotive industry with a shift
to Electric Vehicles (EVs), the arrival of
several new OEMs and the appetite of
OEMs to experiment with new distribution
models, such as the agency model. This
transformation holds some degree of risk
for Dealers. Risk which could be
compounded by exploitative and
opportunistic behaviour by OEMs.

This review will be presented with a set of
alternative views on the lack of need for
automotive franchising reform by other
parties. Claims will be made by others that
Dealers are well resourced and are
increasingly large corporations. The facts
are that while Dealers are more
sophisticated than the typical franchisee,
they are minuscule compared to the
resources and sophistication of any OEM.
The percentage of Dealer groups which
own between one and five franchises are
75 per cent. Another 15 per cent own
between 6 and 10. Less than 2 per cent of
groups can be labelled large Dealer
groups with more than 26 franchises.'
Claims will be made that additional
regulations will drive OEMs away from
Australia. The reality is that Australia is a
very profitable market for OEMs and that
even since Part 5 was introduced in 2020
and amended in 2021, a relatively large
number of newly arrived OEMs have
decided to establish a presence in
Australia.
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It must be said that it is an unfortunate
reality that many of our comments, along
with those of our members, some of who
will be making submissions of their own,
have to be made under a blanket of
confidentiality and are carefully vetted to
prevent Dealers being identified. Dealers
fear repudiation by OEMs who like to keep
their behaviour towards franchisees a
secret. This places some limitations on the
detail of the content that is able to be
submitted, however the consequences of
a Dealer speaking out against the
behaviour of a franchisor can be drastic
and extend to a Dealer potentially losing
their business if they speak up. The risk
has curtailed Dealers willingness to make
comment in this Review, as it has in
previous reviews. The AADA would
strongly encourage Dr Schaper and the
review team to meet with Dealers directly
and hear first-hand their examples of
unfair and unconscionable behaviour, in
the safety of in camera sessions that
should serve to mitigate the risks of
punitive actions by the OEMs.

RESPONSE TO THE REVIEW OF THE FRANCHISING CODE OF CONDUCT CONSULTATION PAPER | SEPTEMBER 2023



Section 4

INSECURITY OF TENURE AND FRANCHISOR USE OF
TERMINATION AND NON-RENEWAL POWERS

There is a significant power imbalance
between OEMs and Dealers in the
franchising relationship, and while this
power imbalance permeates every aspect
of the relationship, one of the most
prominent examples is the issue of tenure.

Insecurity of tenure for franchised new car
Dealers is demonstrated in the term
lengths of the franchise agreements
provided to Dealers. These agreements
can be given with a term as short as one
year. Even the standard agreement term
of 5-years pales is inadequate when you
consider the investment required and if
you consider that franchisors like
McDonalds offer terms of up to 20 years.
While a Dealer may feel reluctant to enter
into an agreement of only one year, they
are often placed in a position of
disadvantage in the negotiation process
as they have invested significant capital
and resources over a long period of time
into a brand and have an obligation to
their employees and customers. As such,
Dealers are placed in a position where
they must accept the short agreement
term or lose the brand altogether.

The expenditures Dealers are required to
make by their OEM’s to meet their
franchise and building requirements are
significant. Particularly the requirement to
build and fit out a purpose-built facility for
a particular brand. These cannot be easily
converted to another brand or new retail
model which makes these investments
especially onerous on the Dealer if they
are only being provided a short
agreement term or an agreement with no
right of renewal. The AADA considers that
due to the large capital investments
required by OEMs, Dealers should have a
mandatory minimum term of 5 years with
an option to renew for one further term.

This is what we see in the Oil Code and
would give much greater certainty to
Dealers to invest in a brand. It would also
go some way to providing certainty for the
more than 56,000 people employed in
dealerships throughout Australia. It would
benefit consumers who generally
purchase vehicles with the expectation
that they will return to the selling Dealer to
service and repair their vehicle when
needed. There are countless examples of
OEMs closing a dealership in a specific
area, leaving customers with longer travel
times to have their cars serviced or have
recalls rectified and this can have a
significant impact on customers in rural
and regional areas.

AADA is concerned that the regulations
around end of term obligations introduced
on 1 July 2020 may further encourage
shorter term agreements. Under those
regulations, OEMs and Dealers are now
required to provide a reason when they do
not renew an agreement. They are also
required to provide 12-months’ notice if
they intend not to renew an agreement.
Unfortunately, the regulations allow the
12-month requirement to be waived if the
agreement is for a period of less than
12-months, in which case the notice
period is six months. It also reduces the
notice period to one month if the
agreement is six months or less. There is
a real risk that this element of the
regulations will result in OEMs offering
shorter terms so that they can provide the
shortest notice period possible.

Insecurity of tenure is compounded by the
sweeping powers of non-renewal and
termination available to franchisors.
Almost every Dealer agreement in
Australia has a clause giving the OEM
power to issue a non-renewal without
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cause notice. While the AADA
acknowledges that most franchise
agreements have a limited term, there is
an implied renewal in these agreements
so long as the franchisee is meeting their
performance obligations. And while this
arrangement works well in many cases,
when the franchisee-franchisor relation
sours or the franchisor wants to cull
franchisees from its network, franchisees
can often be left with no recourse to
challenge a non-renewal decision.

The AADA considers that the recent Code
changes, particularly the new car Dealer
provisions do go some way towards
protecting franchisees, for example, the
need for franchises to have an opportunity
to make a return on investment, but more
needs to be done to ensure that
franchisors have good cause justifying
non-renewal of a franchise agreement.

The ability for an OEM to non-renew a
franchise agreement with no cause places
the Dealer at a significant disadvantage
when negotiating on franchise agreement
terms. There are several examples where
a right of renewal for franchise
agreements has been mandated to
overcome the power imbalance between
big businesses and the smaller
businesses they deal with, such as the
provisions in the Oil Code mentioned
above.

These types of provisions would go some
way towards correcting the power
imbalance between the OEM and Dealers
and should be further explored in the
Review process.
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Inclusion of clause 28 in the Franchising
Code

The AADA also submits that ‘no fault’
termination rights permitted by clause 28
should not be allowed to apply to Dealer
Agreements because OEMs already have
extensive termination rights for
unsatisfactory performance by Dealers.

Clause 28 of the Code permits a
manufacturer/distributor to include a term
in the Dealer Agreement to terminate the
Dealer Agreement at any time by giving
reasonable notice where this is no breach
of the part of the Dealer.

The AADA considers that this clause if
exercised, prohibits a Dealer from
effectively assessing their opportunity to
make a return on investment during the
agreement (which is mandated in the
Code) and as such ‘no fault’ termination
should be excluded from applying to new
car Dealer Agreements.
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GOODWILL

The AADA considers that the Code is
ineffectual in protecting the goodwill that
Dealers invest in when buying and
developing their dealership businesses
and is in need of reform in this regard.
This lack of recognition of goodwill once a
franchise agreement ends enables
franchisor opportunism, in which the
franchisor exploits its rights of termination
and non-renewal to pressure a franchisee
to conform with its wishes or face the
potential loss of their franchise and the
goodwill built up in their business.

In the case between Mercedes-Benz and
its Dealers, Justice Beach made the
distinction between accounting goodwill
and legal goodwill. He ruled that the
former had no standing in law and that
legally goodwill was tethered to the Dealer
agreement identifying a number of current
inadequacies in the Code with respect to
the protection of goodwill. The AADA
believes this needs to be addressed
urgently.

The fact is that goodwill is a well-
established source of value in the
automotive retail industry. Apart from the
capital investment Dealers make in their
business, goodwill is the other significant
investment Dealers make. Dealers pay for
goodwill when purchasing a dealership
from another Dealer and they also make
ongoing financial investments in their
goodwill by developing their dealership
business including their customer
relationships. Vehicle manufacturers also
recognise goodwill when selling company-
owned dealerships. Goodwill is an
accepted part of the calculation in the
value of the business when it comes
time to buy or sell a dealership.

AADA submits that the Code should be
amended to legally recognise the goodwill
franchisees build up in their businesses,
particularly in situations where a
franchisor has used a non-renewal or
termination power to take control of a
franchisees’ business. The move to an
agency model is a good example whereby
an OEM significantly changes the
business model in order to leverage the
franchisees’ sunk investment in capital,
time and effort, allowing it to completely
take over or assert more control of the
business and improve the franchisor’s
earnings at the expense of the franchisee.
The value of the franchisees’ business is
significantly diminished by the erosion of
goodwill which has been appropriated for
no cost by the franchisor.

A series of franchising reviews over the
last half a century have considered
goodwill with some making
recommendations about providing
compensation for goodwill upon non-
renewal/termination while others have
explored arrangements for sharing
goodwill (further exploration of the
findings of these committees can be
found on pages 2-3 of the attached
appendix ‘Adequacy of protection of
goodwill, HWL Ebsworth, 2023’) but to
date, no further progress has been made
in ensuring the protection of franchisee
goodwill in Australia.

The closest thing is Clause 46A (1) (b) in
Part 5 of the Code which requires
compensation for goodwill in the event of
a Dealer Agreement being terminated
prematurely. However, even this recent
addition of clause 46A does not provide
adequate protections to Dealers with
respect to the loss of opportunity in
selling established goodwill in the
circumstances described in that clause.
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The concept of compensation for goodwill
upon termination is gathering traction in
other parts of the world. In the EU,
Council Directive 86/653/EEC governs
commercial relationships between agents
and principals. The Directive is obligatory
for all EU Member States and among other
things provides a requirement for agents
to receive compensation for loss of
goodwill upon cessation of the agreement.
A number of countries in the EU have
applied the goodwill compensation
element of 86/653/EEC to franchise
contracts while in other member states
the courts have found franchisees to be
entitled to similar rights.?

The United States also has examples
whereby franchisors are legally obliged to
pay the franchisee for the ‘local goodwill’
the franchisee helped generate during the
course of the relationship - Hawaii, lllinois
and Washington all have such
requirements. Of more consequence are
the limits placed on the US franchisors,
particularly OEMs under state automotive
franchising laws to issue termination and
non-renewal notices - these go a long
way to protecting franchisee goodwill.
Further detailed information on US
franchising regulations is provided in
Appendix A.

Further detailed analysis of the need for
recognition of goodwill and compensation
is provided in Appendix B.
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Section 6

UNFAIR CONTRACT TERMS AND TRADE PRACTICES

The AADA is encouraged by and
welcomes the recent changes to Unfair
Contract Terms (UCT) laws which take
effect from 9 November 2023. These
changes will strengthen protections for
small businesses from unfair terms in
standard-form contracts and provide
increased protections for Dealers who
qualify under the new thresholds.
However, many Dealers are not covered
by these protections and the AADA has
for some time been calling for ALL
franchisees to be included in these
protections.

Many Dealers do not qualify for the new
protections due to the less than 100
employee threshold. Furthermore, in New
South Wales, the Motor Dealers and
Repairers Act 2073 ensures that all
Dealers are protected from unfair terms in
contracts for the supply of motor vehicles
by manufacturers to motor Dealers.

So as an industry, Dealers across Australia
are operating under a patchwork
approach to UCT protections, whereby
coverage is determined by the size of your
workforce and the location of your
business. It seems absurd that a
Dealership employing 101 people will not
be protected against a Fortune 100
company which generates revenues of
hundreds of Billions of Dollars and
employs half a million people. It seems
equally absurd that a Dealer operating in
Wodonga will not enjoy UCT protections
while a Dealer of the same size in Albury
will be protected.

We believe UCT protections should be
extended to ALL franchisees given the
power imbalance which has been well
documented in a series of franchising
reviews. Such a broadening of the
protections will also serve to benefit the
smallest most vulnerable Dealers, as the
most likely scenario in which Dealers
would challenge an OEM on UCTs is one
in which a large proportion of the
franchisees (big and small) take united
action. Unless an entire Dealer network
enjoys UCT protections, the appetite to try
an enforce those protections is likely to be
somewhat stymied.

The AADA also notes the current
consultation on possible reforms to the
Australian Consumer Law. These reforms
address currently unregulated Unfair
Trading Practices (UTP) which currently
fall outside the scope of the Australian
Consumer Law, despite causing
considerable harm to consumers and
small businesses.

The AADA considers that protections
against UTP should be extended to ALL
franchisees due to the inherent power
imbalance in their commercial
arrangements with their franchisor. The
recent case between Mercedes-Benz
Australia Pacific and its Dealers is the
most recent in a long line of examples
highlighting the almost impossibly high
bar for demonstrating unconscionable
conduct and further highlights the need
for protection from practices that are
harmful but do not reach the legal
threshold for unconscionable conduct.
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Similar to UCTs, Dealers in NSW are
afforded protections against unjust
conduct under the Motor Dealers and
Repairers Act 2013. We believe UTP
protections should be extended to ALL
franchisees given the power imbalance
which has been well documented in a
series of franchising reviews.

The AADA will submit a response to this
consultation paper and would welcome
the exploration of how franchisees can be
better protected from UTPs.
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AGENCY DISTRIBUTION

Automotive businesses are beginning to
rethink their vehicle sales and distribution
models with some brands opting to
convert their existing Dealers into agents,
who act on behalf of the OEM and are
remunerated through a fixed fee paid to
dealerships on each vehicle that is
delivered. Several OEMs are now
distributing vehicles through a fixed-price
agency model in Australia.

The AADA has always said that it does not
dispute the OEM's right to determine their
favoured distribution model, but there
needs to be guidelines on how OEMs
transition their Dealers to agency and how
agency models are allowed to operate.
The Government needs to follow other
jurisdictions and consider policy
requirements for the emergence of
agency models in the automotive sector. It
needs to address the following:

Genuine vs Non-Genuine Agents

There should be no risk for agents. OEMs
employing the agency model are doing so
to benefit from competition law
exemptions, specifically the retail price
maintenance provisions of the
Competition and Consumer Act.
Internationally there have been significant
concerns with what they term as genuine
agency agreements or non-genuine
agency agreements. As a result,
jurisdictions have sought to define what
constitutes an agent as compared to what
is a Dealer. Some elements which they
have identified to clearly delineate the
differences between the role of an agent
compared to a Dealer are, that the agent
does not bear the risk of the transactions
in which he intervenes; that he does not
keep a large stock of products at his own
expense (he may have some stock of his

own); that he does not bear the cost of
organising customer services (although he
may have employees at his expense for
his promotional and administrative tasks,
for example).

Blended Sales Models

AADA is increasingly concerned about use
of blended sales models, where OEMs
require some products to be sold on a
regular franchise model basis, but other
products to be sold on an agency basis.
One example of this is several brands
requiring Electric Vehicles to be supplied
on an agency basis while traditional ICE
cars remain on the franchised system.
AADA argues that this allows an OEM to
essentially compete with its franchisees
while in effect using the franchisee’s
facilities and sunk investment to do so.
OEMSs should not be allowed to employ
blended models - it blurs the lines around
their ability to gain exemptions from retail
price maintenance provisions; it potentially
allows OEMs to saddle the Dealers with
risk on undesirable products while cherry
picking the best and most profitable
models for its own purpose to be sold at a
fixed price.

Legal Liability

Related to these issues of risk is the
question of legal obligations. Under the
current environment automotive Dealers
have a joint liability with the OEM under
the Australian Consumer Law. In
particular, industry and consumers need
clarification on consumer law obligations
in relation to agency. Agents do not own
or manufacture the stock they are selling
and as a result are not suppliers. They
should not hold the legal responsibility for
refunds and replacements under the
Australian Consumer Law.
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THE NEED TO EXTEND PART 5 OF THE CODE TO INCLUDE

TRUCK DEALERS

When Part 5 of the Code was put in place
it only applied to the franchised new car
sector. We believe this was an unfortunate
oversight and would submit that the
factors which characterise the relations
between OEMs and car Dealers also exist
in the relationship between OEMs and
truck Dealers.

Over the years in making the argument for
specific protections for automotive
Dealers, we have identified several factors
which make the OEM/car Dealer
relationship different to the typical
franchising relationship. The same is true
of the OEM/Truck Dealer relationship,
including:

High levels of capital expenditure
required of truck Dealers to invest in
expensive facilities, stock, tools and

suitably qualified and trained personnel.

Unique facilities such as bespoke
showrooms and workshops which are
distinctive and very difficult to
repurpose.

Truck Dealers are significant employers
relative to other franchisees and have
staff across various departments such
as sales, service and repair and finance
and insurance

OEMs are all subsidiaries of powerful
offshore multi-national companies
which are among the largest in the
world.

Trucks are an incredibly high value
product which are mechanically and
technologically sophisticated relative to
other goods.

There is an extended after sales
relationship between a truck Dealer and
its customers.

Unlike most franchised businesses,
Truck Dealers perform a vital
community service in the form of
vehicle safety recalls - a phenomenon
which has been growing in recent
years.

As in the new car sector, new truck
Dealers often enjoy good relations with
their OEMs. Equally, just as in the new car
sector prior to the introduction of Part 5,
there are many examples of franchisors
who:

Dictate unfair contract terms from
which many truck Dealers have no
protection

Set burdensome and often
unnecessary administrative tasks which
they use as leverage in allegations of
Dealer non-conformance

Offer one-sided contracts with tenure
which provides no opportunity for a
return on Dealer investment prescribed
and refuse any attempts to negotiate
reasonably

Non-renew Dealer agreements with as
little as six month’s notice and no
obligation to provide a reason for non-
renewal

Dealer Agreements in the truck industry
generally provide no provisions for
compensation in the event of early
termination or non-renewal and because
of the lack of protections, Dealers may be
threatened with short term agreements if
Dealers refuse to comply with
requirements introduced by the franchisor.

The power imbalance experienced in the
car sector is exacerbated in the trucking
sector because the truck market is even
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more concentrated. Facility requirements
for truck Dealers are generally like those
of car Dealers with regards to signage and
dealership design but truck Dealers have
to be considerably larger and have bigger
workshops. These often more onerous
requirements translate to truck Dealers
having large sunk costs in their business
and this can be used opportunistically by
some franchisors to force through their
wishes and get Dealers to sign unfair
agreements.

The highly concentrated nature of the
sector also makes it very difficult for
Dealers to speak up and as often there
might be only one or two Dealers in an
entire region or state, there is no
opportunity for Dealers to collectively
bargain or negotiate. Because of the
threatening behaviour of some
franchisors, Dealers are often afraid to try
and exercise their rights and they know
that trying to do so through a collective
representative body such as their Dealer
Councils is not an option as franchisors
are able to quickly identify who the
complaining Dealer is.

It is unfortunate and most likely an
oversight of previous reviews of the Code,
that the protections contained in Part 5 of
the Code introduced in 2020, do not
include coverage for truck Dealers. The
impacts of the power imbalance are the
same for truck Dealers as are they are for
car Dealers, but due to the more
concentrated sector, they are sometimes
worse. Truck Dealers make equally
sizeable investments in their businesses,
employ large numbers of staff and provide
essential services to keep Australian
transport and logistics running. The need
for stronger protections is chronically
overdue and should be corrected as a
matter of urgency.
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This could be accomplished through a
simple change to the definition of “new
vehicle dealership agreement” under
Division 2, part 4:

new vehicle dealership agreement
means a motor vehicle dealership
agreement relating to a motor vehicle
dealership that predominantly deals in

new passenger vehicles ernewtght
goods-vehictes{or-bothy.

While the AADA does not represent
motorcycle Dealers or farm machinery
Dealers, some of our car and truck
members have these businesses within

their portfolio of brands. We understand

that they face many of the same
challenges articulated above and would
support them being offered the same
protections under Part 5 of the Code.
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Section 9

SEPARATION OF AGREEMENTS

The AADA has significant concerns with
OEMs attempting to avoid their obligations
under the Code by separating the
agreements provided to Dealers for sales
and servicing and parts.

In normal circumstances, an OEM
generally provides a Dealer Agreement
which covers vehicle sales, parts sales,
sales of accessories and service
operations. However, there are now
instances of OEMs offering specific
agreements for sales and separate
agreements for parts and services, calling
into question whether the Service and
Parts Agreement is in fact a Franchise
Agreement.

This is an incredibly concerning
development, which threatens to
undermine the intent of the recently
introduced regulations for new car
dealerships in the Code. It is well
accepted that the relationship between
Dealers and OEMs encompasses all the
departments of a dealership and the
legislation in a number of sections of the
Code references aspects from the service
and parts side of the business.

Clause 46A (1B) talks about compensation
from direct as well as indirect revenue as
well as the costs of winding up the
business. Clause 46A (2) references the
buy back or compensation to the
franchisee for spare parts and special
tools. Again, clause 49 (2) mentions a plan
for managing down spare parts and
service and repair equipment, while
clause 49 (3) mentions reducing stock of
spare parts.

The large investment required by Dealers
and the great risk they take on in entering
into these franchise agreements is not
limited to the sales part of the business
and extends into the service department
where the Dealer is mandated to build
fit-for-purpose facilities and purchase
expensive OEM-approved servicing
equipment and genuine parts. There are
also significant training requirements in
the service department mandated by the
OEMs and a number of other OEM
imposed requirements, such as Dealers
being required to hold a minimum number
of parts.

Allowing OEMs to simply offer separate
Service and Parts Agreements, in order to
escape the obligations under the Code for
this area of the relationship, will place
Dealers and the significant investments
they make at risk and is not in line with the
intent of the changes to the Code.

AADA has previously put forward a simple
change to the definition of a New Vehicle
Dealership Agreement under Part 5 to
resolve this issue.

Recommended Motor Vehicle Dealership
aefinition:

a) means a business of buying, selling,
exchanging or leasing motor vehicles that
/s conaducted by a person other than a
person who is only involved as a credit
provider, or provider of other financial
services, in the purchase, sale, exchange
or lease and
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b) includes a business of:

1) selling motor vehicles that is
conaucted by a person (for the
purposes of this code, the franchisee)
who sells the motor vehicles as an
agent for a principal (for the purposes
of this code, the franchisor);

1) selling motor vehicle parts for motor
vehicles sold by the business;

/i) servicing and repairing motor
vehicles sold by the business, or

v) offering or carrying out any other

service at the direction of the
franchisor.

RESPONSE TO THE REVIEW OF THE FRANCHISING CODE OF CONDUCT CONSULTATION PAPER | SEPTEMBER 2023 19



20

Section 10

DISPUTES

One of the biggest failings of the Code of
Conduct is the weakness of the dispute
resolution process. The Code is meant to
address a power imbalance between
franchisors and franchisees, but it fails
when these relationships break down and
franchisees need a cost-effective, timely
and determinative outcome. The Code
affords parties to a Franchise Agreement
options to resolve disputes through
mediation or legal action through the
court system.

We note the changes introduced to
dispute resolution under the Code,
including allowing for voluntary binding
arbitration. Unfortunately, we remain
sceptical that these changes will make
much of a difference in the instances
where an OEM is not interested in
engaging in good faith mediation or
arbitration. Successful mediation relies on
both sides coming to the table and
working towards a fair resolution. There
have been recent instances where OEMs
are not inclined to negotiate, particularly,
when the local management is acting on
instructions from the offshore head office.
When mediation fails and franchisors are
unwilling to settle the dispute through
arbitration, the only option for franchisees
is to either comply with the franchisor’s
terms or to seek redress through the court
system.

The limits of dispute resolution were laid
bare in the dispute between General
Motors (GM) Holden and its Dealers when
after mediation failed, the then Minister
for Small Business, Michaela Cash, wrote
to both parties requesting they agree to
settle their dispute via arbitration. While
the Dealers agreed to participate GM
bluntly refused, calling the Minister’s
request inappropriate and unhelpful.

Taking on an OEM in the courts is a grim
proposition even for a well-resourced
Dealer. OEMs have large internal legal
departments, and their resources allow
them access to the best legal
representation money can buy for as long
as they need it. It is not only Dealers who
get dragged into these disputes, as
parties related to them may be
subpoenaed. The AADA was among the
related parties to be subpoenaed in the
case between Mercedes-Benz Australia/
Pacific PTY Ltd and its Dealers, with
requests being made for the Association’s
communications with Parliamentarians.
The need to appoint legal counsel came at
significant cost to the AADA and was
quite distressing as we were not party to
the case.

A court challenge can take years at great
financial cost, a point OEMs have often
made to Dealers considering such action.
OEMs are only too aware of the reluctance
of Dealers to challenge them through the
courts and as a result, there is very little
incentive for them to engage in good-faith
mediation. There are currently four cases
of Dealers engaged in court action with
OEMSs. These cases demonstrate the
challenges of taking on a well-resourced
multi-national corporation, as OEMs find
ways to drag out the process.

Recent attempts to reach an industry-
based solution have not been successful.
The AADA, the FCAI and the MTAA
concluded an MoU which committed us to
encouraging our respective members to
include in their Dealer Agreements an
arbitration process for certain disputes.
While the Industry groups worked
collaboratively and in good faith, we have
yet to learn of any Dealer Agreement
which has adopted the limited arbitration
proposal.
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The AADA is cognisant of the
constitutional limitations of mandating
arbitration as a form of dispute resolution.
While there are examples of
comprehensive industry-led solutions in
Canada, to replicate this in Australia would
seemingly require the Government to
strongly encourage OEMSs to sign up to
such a proposal.

Another option which may have merit is
the advocacy by the Australian Small
Business and Family Enterprise
Ombudsman for a Federal Small Business
Codes List to be created in the Federal
Circuit Court of Australia, and expanding
such an initiative to all franchisees.

Part 5 of the Code allows franchisees to
request multi-franchise dispute resolution.
While this recent addition is welcomed, its
efficacy is limited by the fact that OEMs
are not obliged to engage in such a
process. The AADA is not aware of this
clause of the Code being used by
franchised new car Dealers since its
inception. Clause 52 of the Code should
be strengthened to compel OEMs to
participate in multi-franchisee dispute
resolution.
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Section 11

FRANCHISEES AS INVESTORS

It is easy to characterise franchising as a
relationship where a franchisee benefits
from the use of a brand for a period.
Franchisees are also investors and in the
case of the automotive industry, Dealers
are major investors who commit
significant sums of capital in buildings and
facilities, purchasing equipment and tools,
training their staff, and developing well
run businesses which provide first class
service to their customers. Simply put,
franchising is an investment model. A
collective network of Dealers are often
responsible for the investments which
develop a national network of automotive
retail sites spread across Australia.

Current disclosure obligations on
franchisors may not be sufficient in
outlining the investment required by the
franchisee throughout the agreement
term, which makes determining if the
agreement provides a sufficient
opportunity to make a return on
investment, very difficult. Due to the
significant financial investment
requirements, often in the millions to tens
of millions of dollars, the investment
disclosure obligations should be
enhanced to allow franchised new car
Dealers to make informed business
decisions.

The question should also be asked as to
whether franchisees should be entitled to
protections similar to those provided to
investors under the Corporations Act. The
AADA believes this review should explore
this concept but that any such change
should be made in addition to a more
effective Franchising Code of Conduct.

AADA responses to the consultation
questions are detailed below.
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GENERAL QUESTIONS

1. Are there any general observations
you want to make about the
regulatory framework?

The AADA considers that the automotive
franchising cases that have gone before
the courts in recent years, in particular the
recent case brought by Mercedes Benz
Dealers, highlight significant issues
related to the enormous power imbalance
between automotive franchisors and
franchisees. This case demonstrated how
OEMs use their size and significant
resources to exploit the relationship
between themselves and the franchisee.
Dealers can be subjected to non-renewal
and extremely short agreement terms,
and with such a high bar for
unconscionable conduct, it is often
extremely difficult for franchisees to
pursue any recourse against these
actions.

There is significant change happening in
the automotive industry and an increasing
number of OEMs changing their
distribution models with no input from
their franchise network. OEMs are seeing
an opportunity to take back much of the
profit from their businesses while
continuing to utilise the facilities
investment, goodwill, and business
acumen of the franchisee. There is no
acknowledgement of the sunk investment
made by the Dealer and the Dealer often
has no resources to request
compensation.

The AADA considers that this review of
the Code must explore this issue related
to changing distribution, commonly known
as ‘agency’ and seek ways to ensure that
franchisees are not put at a disadvantage
due to these changes.

2. Is the Franchising Code fit for
purpose? Should it be retained? If so,
should it be remade prior to
sunsetting?

The AADA considers that the Code is an
essential component in the regulation of
Australian franchisees and franchisors
and welcomes the addition of the new car
dealership provisions enacted in 2021.
However, the AADA considers that there
remain significant regulatory gaps which
urgently need to be addressed, such as
the issues highlighted in detail above
related to goodwill, security of tenure,
unfair contract terms and unfair trade
practices protections, changing
distribution models, inclusion of other
automotive franchisees, separation of
agreements and fit for purpose dispute
resolution.

3. Are there any emerging trends,
such as technology or cultural
innovations, which would affect the
operation of the Franchising Code?

As described above, the increasing
prevalence of online sales models as well
as moves to ‘agency’ models, has
significantly changed the way in which
some automotive brands sell their
vehicles. This change in distribution often
comes at the expense of Dealers who
have invested heavily in a particular brand,
their employees and the customers and
community, only to have that goodwill
taken from them with no compensation.

Another area where technological
innovations may affect the operation of
the Code would be the increasing
penetration of EVs. Dealers continue to be

RESPONSE TO THE REVIEW OF THE FRANCHISING CODE OF CONDUCT CONSULTATION PAPER | SEPTEMBER 2023

23



Section 12

supportive of the move to EVs and
understand that in order for Australia to
meet its climate change targets, transport
emissions will need to be significantly
reduced. However, the rise in EV sales has
meant that Brands have opted to
opportunistically sell these through an
agency model, but kept the franchise
model for traditional fuel-burning vehicles.
This change can result in a few issues
related to franchisors competing with their
own franchisees in the new vehicle retail
market. This is explored in further detail
above.

New technologies and software-defined
vehicles are changing the automotive
market rapidly. The supply, sale and
servicing of cars now extends to
communications, connectivity, over the air
updates, data collection, and big data
analysis of vehicle use and customer
preferences. To keep up with digitisation
and connectivity it could be argued that
the franchise agreement should also
follow the product and include support for
data sharing agreements between OEMs
and Dealers. The Review should examine
the impacts of data sharing arrangements
between OEMs and Dealers and consider
how these agreements apply to the Code
to ensure that franchisees have access to
vital information necessary to perform
duties outlined in the franchise
agreement.

QUESTIONS - THE SCOPE OF
REGULATION

4. Does the general scope of
coverage of the Franchising Code
remain appropriate? Is the scope of
coverage flexible enough having
regard to the diversity of the
franchising industry?

The AADA considers that the Code
remains appropriate and captures the
uniqueness of the automotive franchising
sector in the Automotive provisions.
However, it is clear that there are other
automotive franchising businesses that
should be covered under the Automotive
provisions, such as truck Dealers. This
could be accomplished through a simple
change to the definition of “new vehicle
dealership agreement” under Division 2,
part 4:

new vehicle dealership agreement
means a motor vehicle dealership
agreement relating to a motor vehicle
dealership that predominantly deals in

new passenger vehicles ernew-tght
goods-vehictesH{orbothy.

5. Have the amendments regarding
the exclusion of cooperatives from
the provisions of the Franchising
Code effectively clarified that they
fall outside the scope of the Code?

The AADA has no comment.
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6. What evidence is available to
suggest additional protections in the
Franchising Code for new car
dealerships should be extended
beyond new car dealerships (for
example to truck, motorcycle and
farm machinery dealerships)?

The AADA highlights the comments put
forward in the Regulation Impact
Statement, Franchise relationships
between car manufacturers and new car
dealers, December 2018 "“the Franchising
Code and industry action to date have not
been able to address matters over
insecurity of tenure, end of term
arrangements when dealership
agreements are not renewed and dispute
resolution over end of term arrangements,
further government action is warranted.”

Truck Dealers and other automotive
franchisees operate in a very similar
manner and experience the same issues
outlined above which warranted
government action, specifically the
inclusion of the Automotive provisions in
the Code. Some brands that manufacture
cars for the Australian market, also
manufacture trucks and or motorcycles,
as such, the franchise agreements for
these other types of vehicles are
structured in the same way and many of
the risks carried by car Dealers are carried
by truck, motorcycle, and farm machinery
Dealers.

The AADA considers that automotive-
specific protections should be extended
to cover Dealers which distribute vehicles
such as trucks, motorcycles and farm
machinery.

7. Should agreements between
automotive manufacturers and
dealerships that relate only to service
and repair work (which do not cover
matters relating to vehicle sales) be
considered as franchise agreements
and covered by the Franchising Code
protections? Why or why not?

Yes, the AADA considers that these
agreements between OEMS and
dealerships that relate only to service and
repair work should be considered
franchise agreements. The AADA
considers that when introducing the
Automotive specific provisions in the
Code, the intention was for servicing and
parts to be captured under these
regulations. This is evident throughout
where the Code specifies buy back or
compensation to the franchisee for spare
parts and special tools and mentions a
plan for managing down spare parts and
service and repair equipment, while
clause 49 (3) mentions reducing stock of
spare parts.

The AADA considers this separation of
agreements to be a concerning
development which threatens to
undermine the intent of the recently
introduced regulations for new car
dealerships in the Franchising Code and if
not clarified include servicing and parts,
will allow OEMSs to avoid their obligations
under the Franchising Code.

The AADA proposes additional wording be
inserted into the Code to clarify the
capture of servicing and repair services:

Division 2 - Definitions

4 Definitions

(1) In this code:

motor vehicle dealership:

a) means a business of buying, selling,
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exchanging or leasing motor vehicles that
/s conducted by a person other than a
person who is only involved as a credit
provider, or provider of other financial
services, in the purchase, sale, exchange
or lease; and

b) includes a business of:

1) selling motor vehicles that is
conaucted by a person (for the
purposes of this code, the franchisee)
who sells the motor vehicles as an
agent for a principal (for the purposes
of this code, the franchisor),

/i) selling motor vehicle parts for motor
vehicles sold by the business;

/i) servicing and repairing motor
vehicles sold by the business, or

v) offering or carrying out any other
service at the direction of the
franchisor.

8. Has the amended definition of
motor vehicle dealership effectively
clarified that agency sales models
remain within the scope of regulation
under the Franchising Code?

It appears very clear that Agency sales
agreements in the automotive sector are
subject to the provisions of the Code.

QUESTIONS - BEFORE ENTERING
INTO A FRANCHISE AGREEMENT

9. How effective are the requirements
of the Franchising Code that ensure
franchisors make information
available to franchisees prior to entry
into a franchise agreement? If
possible, please comment on the
effectiveness and content required
for inclusion in each of the Franchise
Disclosure Register, Information
Statement, Key Facts Sheet and
Disclosure Document.

The AADA draws attention to two issues
requirements of the Code that ensure
franchisors make information available to
franchisees prior to entry into a franchise
agreement, unexpected investments and
sufficiency of disclosure.

Unexpected investments

One of the most difficult disclosure issues
for new car Dealers is the arrival of
unexpected investments that occur
despite the disclosure requirements of the
Code. Such as the requirement to make
new investments in products, facilities,
equipment, tooling, promotions or training
during the term of an agreement.

Franchisees often do agree to such
expenditure because it is requested by
the franchisor, however, these requests
for new expenditure are not specifically
included in the disclosure document and
can arrive unexpectedly.

Disclosure of investment costs are not
always known at the time of the disclosure
document being issued. For example,
Dealers are currently faced with such a
situation with a transition to electric
vehicles and requests to provide charging
station equipment at their dealerships.
This can be an unplanned cost and the
expenses of fast charging equipment for
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electric vehicles become orders of
magnitude higher where grid upgrades
are also required to supply the necessary
power to dealership premises. It is often
unknown to Dealers how they will recoup
the cost of an expensive electricity
upgrade for electric vehicle charging
equipment.

Franchisees need timely communication
of any new investment requests which
may arise during the term of the
agreement, and a clear analysis of how a
return on investment will be achieved
during the life of the franchise agreement.
Keeping in mind that there is no business
goodwill available after the franchise
agreement is finished. When the franchise
is completed, trading ceases, and the
prospect of returns on often bespoke
investments made during the franchised
period may have disappeared.

Sufficiency of disclosure

Disclosure also brings with it the question
of how a franchisee will obtain a
“reasonable opportunity to make a return,
during the term of the agreement, on any
investment required by the franchisor” as
is required by the inclusion Clause 46 B of
the Code specific to new vehicle
dealership agreements.

Dealers are required to undertake
significant financial reporting on their
businesses to their franchisor, but this is
not always a two-way street. The AADA
considers that the current Disclosure
obligations on franchisors may not be
sufficient. OEMs undertake significant
analysis and have comprehensive financial
and operational information at hand and
this should be made available to potential
franchisees. This could come in the form
of an investment prospectus, which would
go some way towards helping Dealers
make more informed investment decisions
in a brand.

Further, if new operating models are being
considered, e.g. agency, it should be
incumbent on the OEM to be able to
provide comprehensive disclosure
outlining the opportunity for the Dealer to
make a return on investment under the
new model. The AADA submits the onus
on Disclosure and responsibility under
Clause 46B should be on the OEM to
ensure that any new distribution models
brought to market should come with an
outline of a sustainability opportunity to
make a return on investment during the
agreement term.

10. How have changes to unfair
contract terms laws impacted
franchise agreements? Is the
approach in the Franchising Code to
regulating certain types of contract
terms still appropriate?

The AADA considers that Unfair Contract
Terms (UCT) Protections should be
extended to all franchisees. Under the
current regulations, many dealers do not
qualify for the new protections due to the
employee threshold. The comparative size
difference between the OEM and the
Dealer creates a power imbalance when
entering into a franchise agreement,
which places car Dealers at greater risk of
being subjected to UCT, as such, all
franchised new car Dealers should qualify
for UCT protections, irrespective of the
number of employees or annual turnover.
If a term is unfair, the size of the
respective parties concerned is of no
consequence.

New South Wales has implemented
protections for new car dealerships
against UCTs regardless of business size
or employee count. The AADA considers
that these protections should be
expanded nationally to protect all
franchisees.
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11. Do you have any other comments
on how the Franchise Code regulates
the relationship between franchisors
and franchisees at the point of entry
into a franchise agreement?

The AADA considers that many of the
issues outlined in this submission could be
addressed through improved
requirements at the point of entry into a
franchise agreement. A mandatory
minimum term length and right of renewal
would provide much-needed confidence
to Dealers to engage in more robust
negotiation with their franchisor
throughout the agreement and access
better dispute resolution without fear of
termination or non-renewal.

New vehicle dealership agreements

12. What impact have the 2021
changes relating to compensation
and return on investment had on
franchisors and franchisees entering
into new vehicle dealership
agreements? Where possible, please
provide detail on the costs and
benefits the new car dealership
sector has experienced because of
these changes.

The AADA considers that these
requirements do provide some degree of
certainty for Dealers entering into
franchise agreements. At this stage, many
agreements have not been captured yet
by these changes as they apply to
franchise agreements entered into on or
after June 2021, however, the AADA is
aware of one example where the
franchisor has included in the franchise
agreement the clause relating to the
opportunity to have a return on
investment.

Notably, when this clause was included it
included further clarification that the
franchisee “accepts that construction,
renovations, updates to premises fall
outside of the Dealer’s requirement to
make a return on investment within Dealer
Agreement tenure”.

The investments that automotive
franchisees are required to make in the
physical premises are a significant portion
of the overall investment required, and if
these investments are not included in the
return on investment stipulations in the
Code, it ultimately waters down the
strength of this requirement.

We have also seen clauses using words to
the extent that “the Dealer agrees that
this agreement represents an opportunity
to make a return on their investment”.

The AADA highlights these as examples of
OEMs attempting to sidestep their
requirements under the Code.

The AADA also highlights that many
Dealers may be reluctant to press the
issue of compensation and return on
investment with their franchisor due to the
significant power imbalance and better
protection against non-renewal such as a
mandatory minimum term and right of
renewal would go some way to ensuring
that Dealers can access protections
provided under the Code.
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QUESTIONS - ENDURING
OBLIGATIONS IN FRANCHISE
RELATIONSHIPS

13. How well does the Franchising
Code support franchisors and
franchisees during the term of the
franchise agreement? In particular,
does the Franchising Code provide
adequate minimum standards
relating to structural and/or
operational change management?

The AADA considers that more needs to
be done to protect franchisees from
structural and operational change by the
franchisor. One example of this is the
move to agency within the automotive
sector which had significant impacts for
franchisees that were heavily invested in
the brand. The AADA accepts that
franchisors must be able to adapt and
innovate their business model, but this
should not come at the expense of
franchisees. Provisions in the Code to
protect franchisees against significant
structural or operational change without
being compensated, would go some way
towards correcting this issue which
ultimately results from the significant
power imbalance between franchisees
and franchisors.

14. How effective are the 2021
reforms which restricted the
franchisors’ capacity to require a
franchisee to undertake significant
capital expenditure?

the automotive sector and the significant
power imbalance between Dealers and
OEMs, the Dealer may consider that they
are not likely to reasonably recoup the
capital expenditure required, but will have
little recourse to challenge this for fear of
non-renewal of their agreement.

New vehicle dealership agreements

15. What impact have the 2021
amendments to the obligation to act
in good faith in relation to new car
dealerships had? Where possible,
please provide detail on the costs
and benefits the new car dealership
sector has experienced because of
these changes.

The AADA welcomes the 2021
amendments to the obligation to act in
good faith, however, considers that it is
difficult for franchisees to demonstrate
that a franchisor has not acted in good
faith as this provision still allows for the
franchisor to act in their own commercial
interests. The AADA accepts that OEMs
must be able to act in their own
commercial interest and adapt to changes
in the market. However, these changes
should not be at the expense of their
franchisees.

The AADA considers these changes to be
welcome but have ultimately been nullified
by the OEM’s use of investment as a
condition of renewal whereby an OEM will
stipulate in a new or renewed franchise
agreement that certain capital expenditure
must be made. Due to the relatively short
length of franchise agreements offered in
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QUESTIONS —ENDING A
FRANCHISE AGREEMENT

16. How effective are 2021 reforms to
the Franchising Code which created
a process for franchisees to formally
request early exit from their franchise
agreements?

The AADA welcomes these changes,
however, is not aware of any automotive
franchisees requesting early exit from
their agreement.

New vehicle dealership agreements

17. Where possible, please comment
on the impact, or expected impact, of
reforms to the Franchising Code
which seek to ensure franchisees are
paid compensation if the franchisor
terminates a new vehicle dealership
agreement early. Where possible,
please provide detail on the costs
and benefits (or expected costs and
benefits) to the new car dealership
sector resulting from these changes.

The AADA is not aware of any franchisor
terminating a new vehicle dealership
agreement early since the changes were
introduced. Generally, the OEM will
provide shorter term lengths for their
agreements (1 year or less) to enable
them to rationalise their network or
change their distribution model without
having to pay compensation due to early
termination. The AADA has explored in
further detail above, some areas where
further regulation could go some way
towards protecting franchisees from these
practices and ensure they are paid
compensation for early termination,
particularly, ensuring a minimum 5 year
agreement term, with a right or renewal
for franchisees which continue to meet all
these performance obligations in the
agreement.

QUESTIONS -—ENFORCEMENT
AND DISPUTE RESOLUTION

ACCC and enforcement

18. Is the current role of the ACCC in
relation to enforcement of the
Franchising Code appropriate?

The AADA considers it to be appropriate
but highlights that the ACCC must be
sufficiently resourced in this area to
ensure the ability to enforce the Code
effectively. The AADA also highlights the
issue of anonymity when raising a
complaint with the ACCC. Many Dealers
often feel that they cannot approach the
ACCC to make a complaint for fear of
reprisal. If the ACCC allowed for
complaints to be provided and handled
confidentially, this would encourage
greater engagement from franchisees
when needed. The AADA urges this issue
to be considered as part of the Review.

19. How useful and effective are the
educational resources provided by
regulators (such are from the
Australian Competition and
Consumer Commission)? Do they
ensure prospective entrants to the
franchising sector are sufficiently
aware of their rights and
responsibilities? Is the level of
industry engagement appropriate?

The AADA considers that the educational
resources provided by regulators are
sufficient and readily available to
franchisees to ensure they are aware of
their rights and responsibilities.
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20. What has been the impact of
2022 reforms which increased
certain penalties available under the
Franchising Code? Particular
comment is sought on penalties
which were increased to the greater
of $10 million, three times the benefit
obtained, or 10 per cent of annual
turnover?

The AADA considers that the increase in
penalties for contravention of the Code is
appropriate, however is not aware of any
instances of breaches due to being in
existence for a short period (15 months).

Dispute resolution

21. Is the role and activity of the
ASBFEO in relation to supporting
dispute resolution under the
Franchising Code appropriate?

The AADA is supportive of the role of
ASBEFO in dispute resolution but
considers that due to the voluntary nature
of the dispute resolution process, OEMs
often encourage disputes to be settled in
court as a means to price out smaller
franchisees from effectively resolving
their disputes with their franchisor.
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22. Do the dispute resolution
provisions in the Code provide an
effective framework for the
resolution of disputes? In particular,
are you aware of whether 2021
reforms relating to multi-party
dispute resolution and voluntary
arbitration have been utilised by
participants in the franchising
sector? If not, why not?

The AADA is not aware of any multi-party
dispute resolution being exercised or
voluntary arbitration being exercised.
However, the AADA is aware of attempts
by Dealers to include arbitration in
automotive franchise agreements which
have been unsuccessful.
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CONCLUSION

We would be happy to meet with you to
discuss our submission and participate in
any further consultation. If you require
further information or clarification in
respect of any matters raised, please do
not hesitate to contact me.

James Voortman

Chief Executive Officer

M: 0452 535 696

E: jvoortman@aada.asn.au
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APPENDIX A

AUTOMOTIVE-SPECIFIC FRANCHISE LAWS IN THE UNITED STATES

Every state in the United States has recognised the power imbalance between car
manufacturers and car dealers by developing automotive-specific franchising laws
which regulate manufacturer/dealer relations. While there are slight differences
between the various state laws, they generally cover the following elements:

Prevent dealership terminations except for “good cause.”

In the event of termination, the laws specify the kind of compensation required
Upon non-renewal buy back of vehicles, parts, accessories, special tools and
equipment

Relevant Market Areas (RMAs) grant a dealer or group of dealers’ exclusive territorial
rights by preventing the manufacturer from establishing additional dealerships
within a given geographical area.

Outlaws price discrimination by OEMs to dealers

Make it illegal for OEMs to force dealers to take vehicles they have not ordered
Stipulates payment required for parts and Labor associated with warranty
Restrict manufacturers from selling directly to the public.

LINKS TO SELECTED STATE AUTOMOTIVE FRANCHISING LAWS

California - https://law.justia.com/codes/california/2016/code-veh/division-5/
chapter-4/article-1/section-11713.3

Maryland - http://www.mdautodealerlaw.com/dealer-franchise-laws.html

lllinois - https://www.ilga.gov/leqislation/ilcs/ilcs3.asp?ActID=2382&ChapterlID=67

Virginia - https://vada.com/dealer-resources/vada-law-book/

Michigan - https://paulruschmann.com/about/mi_auto_franchise.pdf
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APPENDIX B

AADA 2023 Franchising Code Review Submission

Adequacy of protection of goodwill

1.

The AADA considers that the Franchising Code is ineffectual in protecting the goodwill that
dealers invest in when buying and developing their dealership businesses and is in need of
reform in this regard. Even the recent addition of clause 46A in the Franchising Code does
not provide adequate protections to dealers with respect to the loss of opportunity in selling
established goodwill in the circumstances described in that clause.

The need for protection of dealership goodwill has been brought into sharp focus by the
recent trend in Australia for distributors to convert their distribution models from a dealership
model to an agency model (see for instance, Honda & Mercedes-Benz). Also, the recent
case before the Federal Court in which Mercedes-Benz dealers unsuccessfully sought
compensation from Mercedes-Benz Australia for converting their dealerships to an agency
model’ demonstrates the structural and situational vulnerability dealers find themselves in
when a distributor seeks to convert their dealership network into an agency network.

The dealers in the Mercedes-Benz case were seeking compensation from Mercedes-Benz
Australia as a consequences of Mercedes-Benz Australia effectively appropriating the
goodwill and economic benefits of their dealership by converting them to agency
distributors.

Importantly, the presiding judge, in the Mercedes-Benz case, Justice Beach, identified a
number of inadequacies in the Franchising Code with respect to the protection of goodwill.
Also, when delivering his judgment, Justice Beach called for the Franchise Code to be
reformed, where he stated:

'given that the facts led to an adverse finding, further consideration needs to be given to
the terms of the Franchising Code, which is a matter for another day and another
forum

In dismissing the dealers' case, Justice Beach found that:
a. MBA had a right to issue non renewal notices to the dealers and there was no
implied restriction to that power including for the purpose of converting the

dealers to agents;

b. 'the absence of any right at law for a franchisee to be compensated for goodwill
on the non-renewal of a franchise agreement has long been recognised™

c. MBA acted in good faith;

d. the dealer's were not under economic duress when deciding whether to accept
the agency agreement offered to them by MBA; and

e. MBA did not engage in unconscionable conduct in contravention of the
Australian Consumer Law. This is despite Justice Beach finding that:

'... the shift to the agency model was in large part a case of franchisor
opportunism because [Mercedes-Benz Australia] fook advantage of its
position after the dealers had made significant investments, and it

" Para 2209.

2 #4.
%125 abridged judgment.
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intended to appropriate the gains in the industry margins associated
with the move to the agency model; and

f. no right to compensation for goodwill has been included in the Franchising
Code. Rather, a franchisor is only required to disclose 'the prospective
franchisee’s rights relating to any goodwill generated by the franchisee
(including, if the franchisee does not have a right to any goodwill, a statement to
that effect)'.*

6. The importance of goodwill to dealers cannot be understated. Apart from the capital
investment dealers makes in their business, goodwill is the other significant investment
dealers make. Dealers pay for goodwill when purchasing a dealership from another dealer
and they also make ongoing financial investments in their goodwill by developing their
dealership business including their customer relationships.

7. When purchasing a dealership from another dealer, dealers will pay for goodwill based on a
multiple of the profit or earnings of the dealership. The 'multiple’ paid will depend on a
number of factors including whether or not it is a prestige brand and the location of the
dealership. The value of a goodwill paid by dealers is very often in the millions of dollars,
therefore making it a significantly material investment for a dealer.

8. Importantly, the goodwill of the dealership is not valued or based on the earnings that can
be derived on the balance of the term that is being sought to be transferred as part of the
sale. This is because, when the distributor consents to the proposed purchaser, it also
offers to the purchaser the right to a new term of a dealer agreement. Dealers therefore
pay for goodwill based on a multiple of earnings knowing that they will be obtaining a new
term and that subject to the dealers meeting its performance targets, it will be offered a new
dealer agreement or have the term renewed if the agreement has a right to renewal.

9. It follows that where a dealer is faced with not being offered a new agreement or renewal
upon expiry, it faces a material loss in the established goodwill in which it has invested.
Moreover, the loss is compounded by the fact in such circumstances the distributor
generally grants another preferred dealer of its choice the right to operate in the territory
operated by the former dealer, without having to pay anything to the former dealer. The
new incoming dealer therefore obtains a financial windfall by acquiring the benefit of the
goodwill developed in the territory of the former dealer without paying anything for it.
Distributors recognise the financial detriment and inequity that this causes and, in some
instances, permit dealers to sell their dealerships to another dealer (to recover their goodwill
investment) upon being informed they will not be offered a new agreement. But this does
not always happen and it is at the complete discretion of the distributor.

10. The financial detriment faced by franchisees in losing established goodwill has long being
recognised by numerous government committees that have reviewed franchising in
Australia. In particular:

a. in 1976 the Trade Practices Act Review Committee recommended in the
Swanson Report that upon termination of franchises, the franchisee should be
entitled to fair compensation for their investment, including goodwill upon
termination of their franchises® on what the Court considers to be a just and
equitable basis.?;

b. in 1979, the Trade Practices Consultative Committee recommended in the
Blunt Review 'that in both the assignment and the termination or non-renewal

4 Para ## PJ.
5 Trade Practices Act Review Committee, Report to The Minister for Business and Consumer Affairs, August 1976, [5.7].
% Ibid [5.13].
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situations there be an apportionment of any goodwill between the franchisor
and the franchise on the basis of the principle of fair apportionment having
regard to the relative inputs of the franchisee and franchisor, both of capital
(including general marketing costs which the franchisor may have incurred to
promote the tradename, etc. ) and labour, so that any goodwill is apportioned
having regard to that relationship'.”

c. in 2008, the Parliamentary Joint Committee on Corporations and Financial
Services produced a report entitled 'Opportunity not opportunism: improving
conduct in Australian franchising'. The Committee considered the Swanson
Report and Blunt Review? and stated as follows with respect to goodwill:

The present situation where a franchisee's contribution to their
business has a market value prior to the end of the agreement which
can be arbitrarily reduced to an amount determined by the franchisor
afterwards is inequitable. At the end of an agreement, a franchisee has
already committed considerably to the franchise system, financially and
through their hard work, and is financially tied to the business.
Franchisees stand to lose the prospect of returns on their capital
investment, which in many cases is substantial.®

The committee contends that a starting point for making an exit
arrangement could be the market value of the business as a going
concern.®

11. One of the recent changes to the Franchising Code is the inclusion of clause 46A, which
appears to be designed to compensate dealers for the loss of opportunity to sell established
goodwill if there is an early termination of a dealer agreement in certain circumstances
Clause 46A requires a dealer agreement to specify how the compensation for the early
termination is to be determined, with specific reference to, among other things, loss of
opportunity in selling established goodwill. "’

12. It is apparent that clause 46A offers no practical protections to dealers who have a fixed
term agreement with respect to compensating them for the loss of opportunity to sell
established goodwill where there is a prescribed early termination event. This is because
Justice Beach found in the Mercedes-Benz case that:

a. there is no right for a franchisee to be compensated for goodwill on the non-
renewal of a franchise agreement;?

b. the Franchise Code does not include a right to compensation for goodwill; '3

c. with respect to clause 46A, the Franchising Code does not stipulate how
compensation is to be calculated, only that the dealer agreement specify the
franchisor’s proposal.’*

7 Trade Practices Consultative Committee, Small business and the Trade Practices Act, December 1979, [11.47].
8 Page 24.

® Paragraph 6.87, Page 81.

% Paragraph 6.88, Page 81.

" Para ## above.

'2 Para ## above.

'S Para ## PJ.

4 Paragraph 2118, Long Judgement.
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13. Also, in Foxeden Pty Ltd v IOOF Building Society Ltd [2003] VSC 356, the Court found that
'during the term of the franchise, the franchisee owns the gooadwiill of the franchise in the
relevant sense and is able to sell the gooadwill (by assigning the franchise agreement). In the
absence of a contractual provision providing for compensation for goodwill on expiry or
termination of the franchise, the franchisee will forfeit the goodwill". '°

14. The practical effect of Justice Beach's findings and the Foxeden case is that if the dealer
agreement only provides for the dealer be compensated for any established goodwill it has
upon termination of the dealer agreement, then there will be no compensation.

15. The Mercedes Benz case clearly demonstrates the vulnerability of dealers to franchisor
opportunism where distributors seek to convert their dealerships to agency arrangements.
The current state of the law and the Franchising Code have proven inadequate for dealers
to protect themselves. It is also for this reason that Justice Beach called for reform to the
Franchising Code.

16. The AADA submits that a dealer's established goodwill ought to be protected by the
Franchising Code given the significance of the investment and the manner in which
dealerships are valued and traded. The AADA therefore proposes that the Franchising
Code expressly recognise the right of dealers to be paid compensation for their established
goodwill in circumstances where a new dealer agreement is not offered to a dealer or a
renewal is granted or a clause 46A early termination even occurs. In particular, where a:

a. new dealer agreement is not offered to a dealer or a renewal granted the
distributor must:

i. permit the dealer to sell its dealership within a prescribed period to
another dealer approved by the distributor; or

i pay compensation to the outgoing dealer for the loss of its
established goodwill. If compensation is paid, the distributor would
be entitled to recover the compensation from the incoming dealer
taking over the outgoing dealer's allocated marketing territory;

b. a new dealer agreement is not offered to a dealer or a renewal granted and the
dealer is instead offered an agency agreement, the distributor be required to
pay for the established goodwill of the dealer; and

c. a clause 46A event occurs, the distributor must compensate the dealer for the
loss of opportunity in selling the established goodwill.

17. In each of the circumstances described, the compensation to be paid for the established
goodwill should be based on the direct sources of revenue and profit of the dealership in the
12 month period prior to the termination or expiration of the dealer agreement applying the
average multiple in like branded dealership sale transactions in the previous 24 month
period.

S Page 269.
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