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Franchising Review Secretariat Unit 

Small and Family Business Division 

The Treasury 

Langton Crescent 

PARKES ACT 2600 

 

Date: 19 September 2023 

 

BY EMAIL: franchisingreview@treasury.gov.au 

 

Submission by: Derek Charles Douglas Sutherland 

 

This submission is provided in response to the Consultation Paper released on 22 August 
2023 into the 2023 Franchising Review. 

My experience 

I am a lawyer in private practice and a Consulting Principal at Key Point Law.   

My practice is now entirely focussed on servicing clients in the Franchising and Automotive 
Sectors.  

My experience in franchising extends over 30 years and includes: 

1. Acting for franchisors, franchisees, master franchisors, master franchisees, territory 
developers, Distributors and Dealers.  

 
2. Experience in acting for distributors in the Petroleum Retailing sector going back to the 

1990’s as well as acting for manufacturers of motorcycles, golf carts and other marine 
vehicles. 

 
3. A focus on transactional work including Code related issues. This includes setting up 

franchise system documentation and giving advice on Code obligations.  
 
4. Dealing with competition law issues and ACCC random compliance checks and 

infringement notices 
 
5. Drafting notices required under the Code including end of term notices, notices of 

dispute and termination.  
 
6. Drafting Code compatible transaction documents such as disclosure documents, key 

facts sheets franchise agreements and master franchise agreements documenting 
transactions for the grant, renewal and transfer of a franchise and master franchise. 

  
7. Conducting due diligence on and acting for clients involved in the acquisition and 

disposal of franchise systems.  
 
8. Acting as an independent review of compliance programs for 2 franchisors who have 

given S87B undertakings to the ACCC. 
 
9. Providing strategic advice and assistance to parties involved in dispute resolution 

(including mediations) and litigation. 
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document if a copy has been given to the prospective franchisee before 
disclosure is given. 

RECOMMEND:  

1. Reduce the size of a disclosure document by removing the requirement 
to annex a copy of the Code to the disclosure document IF the franchisor 
has given a prospective franchisee a copy has been given earlier. If it 
hasn’t been given earlier, then the franchisor must annex a copy. 

2. Amend the Code to impose an obligation to give a prospective 
franchisee a copy of the Code. Ensure the clause allows a franchisor to 
comply with its obligation to give a copy of the Code by giving a 
prospective franchisee a copy: 

(a) a physical copy 

(b) an electronic copy or  

(c) an electronic copy by an email with a link to a current compiled 
version of the Code that is readily accessible, 

at any time after the prospective franchisee or transferee express an 
interest in buying a franchise (which makes more commercial sense!!!!!). 

2. ` The terms of the Code still lack consistency and preciseness of language 
in some of its provisions.  

I have made detailed submissions before on changes and drafting 
improvements that could be made to make the Code more consistent. 

I simply refer you to my detailed submission to the last Government inquiry into 
the Code which are still accessible. If there is a genuine interest in making it 
more effective; then serious consideration needs to be given to fixing some of 
those drafting errors.  

A practical example - there is a definition in the Code of ‘electronic signature’ 
that was not removed in the last review when other electronic provisions were 
removed. It is currently not used anywhere else in the Code.  

RECOMMEND:   

1. Use this definition in the Code and amend clause 8(4) to make it clear 
that a Director, Officer or Authorised agent can sign a Disclosure 
Document, or a Director’s Solvency Statement (item 21.1(a)) or any 
notice required to be given to a franchisee under the Franchising Code 
using an ‘electronic signature’. 

3.  End of term concepts: Fix the inconsistency that has been identified in the 
sector about how these terms are used in the Code: 

I have raised in previous submissions to Treasury my concerns with the 
definitions of ‘renew’ and ‘extend’ in the Code, and the failure by Treasury to 
properly draft provisions that use those defined terms consistently in clauses 
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18, clause 23 and Item 18 of Annexure 1.  These end- of-term concept problems 
are seen in practice every day by those who are involved in transactions.  

Commercially you see every day 4 core end of term concepts 3 of which relate 
to an existing agreement and the fourth relates to the parties entering into a new 
agreement on the ‘then current terms” which may be different to the existing 
agreement once the existing agreement ends.  

The term ‘renew’ is defined in the Code. However, sector participants often use 
the term with a broader intent to the definition, so it applies to renewing the 
franchise.  This can result in confusion with the terminology used in the code to 
terminology used in a franchise agreement.  

Unfortunately, the definition of ‘renew’ is different and does not include an 
extension of an existing agreement (as the definitions are mutually exclusive.  

A ‘holding over’ is not defined or considered a ‘renewal’ but a short-term licence 
or extension of the existing term but terminable on a month-by-month or other 
basis. 

Finally, the Code considers a ‘renewal’ may include circumstances where an 
option (or legally enforceable right) has been given to the franchisee to enter 
into a new agreement. For example, simply look at the language of Item 18.1(a) 
of Annexure 1 which requires disclosure of which one (if any applies).  

In my view the definitions of renew and extend need to be less ambiguous when 
used in other provisions of the Code. The term “renew” should cover either an 
option or enforceable right (whether conditional or not) for the franchisee to 
either renew the franchise by way of a rollover of the existing agreement for the 
renewal period or entering into a new agreement (on substantially the same 
commercial terms) for a renewal period. 

Some clarity needs to be given about whether a holding over is to extend the 
term of an existing agreement or something else. 

In relation to an existing agreement, it is either: 

(1)    renewed (on the same or substantially the same commercial terms as the 
existing agreement – eg it is rolled over); or  

(2)     extended - where the term of the existing agreement can be extended for 
a specified period; or  

(3)     held over – where the existing agreement is held over for a period (whether 
as a licence on a month by month or periodic basis. 

Finally, and quite distinctly there is the concept of entering into a new 
agreement.  

These 4 terms are not properly catered for in the Code.  

The provision in clause 23 was in 2014 for some inexplicable reason changed 
at the last minute by Treasury to apply to a failure to ‘extend’ - not a failure to 
‘renew’ albeit that the rest of the clause assumes it relates to a renewal on the 
then current terms offered (as if it were to enter into a new agreement). I am not 
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If the franchisee does not have a right or option to renew, extend or 
hold over the agreement or to enter into a new agreement at the expiry 
of the franchise agreement the franchise agreement ends, and the 
franchisee no longer has the right to carry on the franchised 
business.  

The franchisor may, but does not have to, extend the term of the 
agreement or hold over of the agreement or enter into a new 
agreement at expiry of the term.  
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5. Transfer - clause 26 – inconsistent cooling off period. 

There is an inconsistency in the cooling off right for a transfer depending on 
whether it is an assignment as opposed to a new agreement.  

There is no logical reason to have different provisions.  

If a prospective transferee must sign a new franchise agreement the cooling 
off period should end in a similar manner to that contained in Clause 26A(3) 
as if it was assigned.  

RECOMMEND: 

1. Amend the Code to make the cooling off right in clause 26(1) and 26A 
consistent. This will allow a prospective transferee who wants to take early 
possession or control of a franchised business to end the cooling off 
earlier. 

2. Amend clause 26(1) dealing with a transfer that involves a prospective 
transferee signing a new franchise agreement to have a cooling off period 
that ends at the earlier to occur of: 

(a) 14 days from signing or  

(b) the day that the new franchisee takes possession and control of the 
franchised business. 
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In my view there will be an ever-growing divergence and increasing 
inconsistency in provisions applying depending on whether you are a party to a 
NVDA. 

RECOMMEND: 

1. A separate mandatory industry code for NVDA’s should be prescribed 
for new motor vehicles. Alternatively separate legislation to deal with 
conduct by manufacturers and distributors may be necessary to give 
rights and relief that the Code cannot currently provide. 

2. If a new Code or legislation is enacted carve out and take NVDA’s 
outside the application of the Code and remove Part 5 from the Code. 

3. If the sector wants it, leave other MVDA’s under the protection of the 
Code or have a code that applies just to MVDA’s and NVDA’s to them. 

4. Recognise the growing inconsistency between obligations in the Code 
applying depending on whether you are a NVDA or not. 

2. NVDAs – not small businesses 

The reality is that most Dealers for new motor vehicles are not small businesses.  

That industry is undergoing major change and some brands are changing their 
models and the networks are being rationalised. The reality is that smaller 
dealerships are being consumed by larger businesses who aggregate multi-
brand distributorships. 

Despite the push by some manufacturers or distributors to change to an agency 
model to effect a direct-to-consumer strategy, Government needs to consider 
other measures to protect dealers including issues relating to minimum terms. 

3. Other MVDAs 

There are other types of truck and heavy machinery dealerships which fit within 
the scope and protections afforded by the Code because they are motor vehicle 
dealership agreements (MVDAs).  

Those participants are relatively silent and do not usually get involved in publicly 
advocating for change because they have not seen the need for additional 
protections of the kind sought by dealers of new motor vehicles.  

RECOMMEND: 
 

1. Absent compelling evidence of mischief requiring additional regulation 
in those sectors, I do not think that extending Part 5 of the Code to those 
other forms of MVDAs is warranted or even necessary. 

2. Unless there is compelling evidence from sector participants of the need 
for those changes there would be an unnecessary cost burden in 
changing dealer agreements to adopt those provisions of Part 5.  

3. The reviewer needs to test and evaluate whether there is demonstrable 
evidence of the need to extend Part 5 to those industries. 
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2. No need to extend the Franchise Disclosure Register (Register) 

There is NO need to extend the current provisions to make registration of 
disclosure documents or franchise agreements mandatory.  

The franchising sector does not want compulsory lodgement of these 
documents.  

Only a very low percentage of franchisors relative to the total number of profiles 
have voluntarily uploaded their disclosure document, franchise agreement or key 
facts sheet. Most do not and most would prefer that to remain the status quo.  

When the Register went live there were franchisors who thought it was mandatory 
to do so based on information provided by Treasury.  

As a consequence, there was in the first few days following the commencement of 
the register there was chaos and an absolute scramble by their competitors 
(particularly in the automotive sector) to upload those documents before they were 
taken down. 

Since introduction of the Register, I have made submissions to Treasury and the 
ACCC about franchisor profiles I had identified suggesting that they approach the 
franchisor to remove documents lodged because:  

(a)   in one case a marketing brochure not key facts sheet was uploaded – which 
is prohibited.  

(b)  in another case the franchisor lodged copies of documentation that did not 
contain ANY OF THE 2021 changes at all and were grossly non-complying.  

It is misleading if a franchisor lodges an out-of-date document that could not be 
relied upon by a franchisee to enter into an agreement. In my view that just makes 
them misleading.  

Whilst the Code specifies the register should only include information in the disclosure 
document it asks a franchisor to disclose their intention to expand into other states which 
is NOT currently a requirement of the Disclosure Document 

RECOMMEND:  

1. DO NOT EXTEND THE REGISTER TO REQUIRE COMPULSORY 
LODGEMENT OF A DISCLOSURE DOCUMENT OR, FRANCHISE 
AGREEMENT.  

2. Change the Code to prohibit a franchisor lodging any out of date Disclosure 
Document, Key Facts Sheet or a franchise agreement that does not contain 
Code compatible provisions to the Register. 

3. Both the Code and the Register itself should make it clear that only current 
in-force documents can be uploaded or lodged on a franchisor profile.  

4. Empower the Registrar to remove a document which is in their reasonable 
opinion (or the opinion of the ACCC) out of date or non-complying (eg the 
Disclosure Document is too old for a prospective franchisee to rely on to 
enter into a franchise agreement or the document does not contain 
mandatory changes that are required to be included under the Code.  

5. Include a warning on the Register to protect franchisees to be careful not 
to on that type of document. 

6. Remove the requirement in the Profile Page of the Franchise Disclosure 
Register which obliges a franchisor to specify which states the franchisor 
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intends to expand to as it is not information that is contained in any of the 
items of Annexure 1. 

It became apparent to me that despite registration there did not seem to be a great 
deal of proactive activity monitoring or enforcing the requirements by Treasury. 
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3. Withdrawing from the Australian Market  

Part 5 of the Code has mandatory compensation clauses intended to cover a 
franchisor ‘withdrawing from the “Australian market”’.  

There are many Australian distributors who hold rights from foreign manufacturers 
(OEMs).  

Those OEMs do not have to register in Australia as a franchisor, yet they control 
whether the vehicles are able to be offered in Australia through the distributor (and 
its network) including potentially decisions about rationalising the network or 
changes to distribution models in Australia (eg where some dealers of electric 
vehicles may be offered agency agreements as opposed to a dealer agreement). 

Whilst the distributor may not want to lose its rights, those rights may end if their 
existing distribution agreement is not renewed, or a new agreement is not able to 
be negotiated. The manufacturer may withdraw from the Australian market but not 
the distributor.  

The clauses in Part 5 do not differentiate between the OEM and the Australian 
Distributor who may not be part of a corporate group of the OEM.  Many Chinese 
brands for example have Australian importers and distributors which are unrelated 
to the Chinese OEM. 

Currently Clause 46A(1) applies if the agreement is terminated prematurely by a 
distributor before it expires and to an extent assumes the distributor is the OEM 
(or an entity within the OEM’s corporate group). A foreign OEM can withdraw from 
the market without penalty and leave its Aust distributor to face compensation 
claims. 
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4. Minimum Distribution agreement term  

Many foreign OEMs are not prepared to offer long term distribution agreements 
and often they can be as short as a 3 year distribution agreement term. This is 
particularly the case with Chinese manufacturers. They normally do not contain a 
right of renewal. 

This commercial reality just does not help an Australian distributor who has 
obligations imposed under Part 5 of the Code. 

This short-term distribution arrangement makes the application of clause 46B 
incredibly restrictive as a dealer can only be offered a term no longer than the 
expiry date of the distribution agreement and usually no right to renew unless a 
new distribution agreement is entered into.  

There is currently no minimum term protection afforded to distributors (against their 
OEM) who intend to enter into NVDA’s with their dealers.  

RECOMMEND: 

1. Any separate legislation dealing with NVDA’s should consider affording for the 
benefit of an Australian distributor of vehicles a minimum term distributor 
agreement that may fall within a NVDA offered to their dealers. This would 
allow more certainty of term for a dealer and greater compensation from an 
OEM if it causes a premature end to the Distribution Agreement. 
 

2. Any NVDA legislation or Car Code should also: 
 

(a) Regulate foreign OEMs, require them to register and make them liable 
if they pull out of the Australian market or change the dealership model. 
 

(b) Impose a minimum term and renewal right for a distributor who has a 
dealer network in Australia. 

 
(c) Prohibit a distributor agreement containing a clause allowing for 

termination for convenience on notice (similar to the clause 28 process 
that allows a franchisor to terminate on reasonable notice) which would 
expose an Australian distributor to a compensation claim simply 
because the OEM wants to exit the market mid-term and affect all of 
its dealers. 

 
(d) An Australian distributor would be more inclined to grant longer terms 

and renewal rights to dealers if its distribution rights were longer. 
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RECOMMEND: 

1.  Fix the drafting of Item 14 of Annexure 1. It needs each of the following 
changes to be made. 
  

2. Amend Item 14.8 to add “or 14.10,” after “14.7”. 
 

3. Amend Item 14.9 to delete the word “and” between “14.3 and 14.6” and 
replace with “,” add after the words “14.6” the words “or Item 14.10” so it is 
clear you only have to refer to an expenditure that is a capital expense once. 
 

4. Amending Item 14.10 and add a new Item 14.11 (and example from clause 
30A) for consistency so they read: 
 

 
14.10  Capital expenditure – Clause 30A 

 
This item applies if the franchisor requires the franchisee to 
incur a capital expenditure which may otherwise be 
considered to be a capital expense of the kind specified in 
Clause 30A of the Code.  
 
Details for each capital expenditure must include: 

 
(a) The description of the capital expenditure; 

 
(b) The amount of the capital expenditure or high low range 

to calculate the capital expenditure; 
 

(c) When the capital expenditure has to be incurred; 
 

(d) Whether the capital expenditure is refundable and if so, 
under what conditions, 

 

and as much additional information as is practicable 
including the following: 

 
(e) The rationale for the capital expenditure; 
 
(f) The amount, timing and nature of the capital 

expenditure; 
 
(g) The anticipated outcomes and benefits of the capital 

expenditure; and 
 
(h) The expected risks associated with the capital 

expenditure. 
 

Before entering into, renewing or extending the term or scope 
of a franchise agreement the franchisor and franchisee must 
discuss at least paragraphs (e) to (h) of each capital 
expenditure the franchisor requires the franchisee to incur 
and how the franchisee considers it is likely to recoup the 












