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Director, Tax Agent Regula�on Unit 
Personal, Indirect Tax and Chari�es Division 
The Treasury 
Langton Crescent 
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Dear Director, 

Enhancing the Tax Prac��oners Board’s Sanc�ons Regime Consulta�on Paper 

Associate Professor Ken Devos (Swinburne University of Technology) and Dr Elizabeth Morton (RMIT 
University), tax academics, make this submission to Treasury. We are part of a team of authors, who 
obtained research funding in 2022 from CPA Australia to inves�gate the tax professions response to 
the TPB Review and related recommenda�ons. As part of this research, we interviewed twenty tax 
prac��oners na�onally to gather their views on the recommenda�ons concerning, the Code of 
professional conduct, inves�ga�ons, and sanc�ons.1 This work was preceded by earlier work in 2021 
which surveyed some 145 tax prac��oners to gather their views on selected TPB Review 
recommenda�ons.2 We have previously made a copy of our publica�ons/papers available to Treasury.3 
As part of this submission, as independent researchers we put forward some of the main findings our 
research has uncovered that relate to the issues raised in the government’s response and how certain 
problems/issues may be addressed. We would be pleased to provide any further informa�on regarding 
our submission. 
 

Yours faithfully, 

 

 

Assoc Prof Ken Devos  
Director MPA  
Department of Accoun�ng, Economics and 
Finance  
Swinburne University 

Dr Elizabeth Morton 
Senior Lecturer and Research Fellow 
School of Accoun�ng, Informa�on Systems 
and Supply Chain 
RMIT University 

 
Encl. Proposed ques�ons and responses/empirical evidence tables.

 
1 Ken Devos, Elizabeth Morton, Michael Curran, and Chris Wallis, ‘The tax profession’s response to the recent review of the TPB, the TASA 
2009 Code of Professional Conduct, inves�ga�ons, and related sanc�ons’ (2023) 21(2) eJournal of Tax Research 253 (‘Tax Profession 
Response’). Available online at htps://www.unsw.edu.au/content/dam/pdfs/unsw-adobe-websites/business-
school/faculty/research/ejournal-of-tax-research/23-12-14.2-eJTR-21(2)-compila�on-final.pdf.  
2 Ken Devos, Elizabeth Morton, Michael Curran, and Chris Wallis, ‘Tax prac��oner perspec�ves on selected 2019 TPB review 
recommenda�ons’ (2023) 38(1) Australian Tax Forum 151 (‘Selected 2019 TPB review recommenda�ons’). 
3 These papers can be provided in confidence on request, not for distribu�on nor publica�on. 
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PROPOSED QUESTIONS AND RESPONSES/EMPIRICAL EVIDENCE TABLES 

Table 1. Reintroduc�on of criminal penal�es for unregistered preparers 

Consulta�on ques�ons Responses/Empirical evidence found 
1.How effec�ve would the 
introduc�on of criminal penal�es 
(and resultant risk of imprisonment) 
be in deterring unregistered 
preparers? 
Are the penalty unit amounts 
outlined in the previous sanc�on’s 
regime appropriate? 
 

Penal�es per se will always have some deterrent effect, par�cularly criminal penal�es. However, penal�es must be 
used in conjunc�on with adequate monitoring, enforcement, and educa�on to be effec�ve. Moreover, penal�es 
need to be clear and explicit.4 The following reflec�ons relate to the Consulta�on paper broadly. 
 
Reflec�ng on the broader context of penal�es, TPB Recommenda�on 6.1 of the Independent Review led by Keith 
James (‘The Review’) advocated for increased sanc�ons in addressing high-risk behaviour (i.e., egregious 
prac��oners).5 The Review noted a major contributor to the tax gap was the failure to take reasonable care. This is 
an issue that can be observed in perusing the TPB Annual Report trends in breach allega�ons.6 Between 2016-2022 
there has been a clear increase in raw numbers of prac��oners alleged to have breached s30-10(7) on providing tax 
agent services competently (trending as low as 48 in 2017 to 872 in 2022).7 
 
Inherently, re-introducing criminal penal�es for unregistered preparers naturally does not atend to the issues of 
egregious tax prac��oners who are registered. Thus, the query arises as to the propor�on of egregious behaviour 
stemming from those unregistered. Note that returning to TPB reported figures, there are less frequent sta�s�cs in 
respect to civil penal�es pursuant to unregistered par�es. For example, 133 alleged breaches of s50-5 (providing tax 
agent services if unregistered) and 65 alleged breaches of s50-10 (adver�sing tax agent services if unregistered) in 
2022.8 Whether these lower sta�s�cs are a result of the civil penal�es ac�ng as a deterrent is not examined here. 
This proposal aligns however with expanding inves�ga�ons to those who are no longer/not registered – a further 
recommenda�on of the Review and has the poten�al to close a clear loophole. This is par�cularly the case if the TPB 
find these par�es con�nue to provide services following ac�on taken. We propose research and/or transparency is 
needed on the egregious behaviour carried out by unregistered v. registered tax prac��oners. Furthermore, the link 

 
4 For a more detailed outline on the relevant literature, see Devos et al. (n 1) ‘Tax Profession Response’ and Devos et al. (n 2) ‘Selected 2019 TPB review recommenda�ons’. 
5 Australian Treasury, Review of the Tax Prac��oners Board: Discussion Paper (July 2019); Australian Treasury, Independent Review of the Tax Prac��oners Board: Final Report (31 October 2019) (‘The Review’). 
6 See htps://www.tpb.gov.au/annual-report.  
7 As being examined by Ken Devos and Elizabeth Morton, ‘Inves�ga�ons and Sanc�ons in light of the Government’s crackdown on Tax Adviser Misconduct’ (January 2024) working paper (‘Inves�ga�ons and 
Sanc�ons’). 
8 Ibid. 

https://www.tpb.gov.au/annual-report
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to the tax register is per�nent, given the lack of disclosure on unregistered preparers. Again, highligh�ng the holis�c 
nature of the Treasury’s proposed amendments for tax prac��oners. 
Note that to follow the criminal/civil approach is flagged in the Consulta�on paper to be a TPB discre�on. The 
concern here would be the lack of explicit and clear consequence of such or the poten�al for egregious preparers 
‘gaming’ the system. We note, however, the expanded levels of severity being clearly ar�culated goes some way to 
this issue.  
 
Our research did not specifically examine in depth perspec�ves on criminal penalties on unregistered practitioners as 
our research focused on registered tax prac��oners and proposed amendments stemming from The Review. Our 
findings indicate that tax prac��oners generally supported increasing and introducing new sanc�ons as well as 
inves�ga�ng unregistered tax prac��oners.9 This reflects a broader toolkit for tailored responses towards improving 
standards for the profession. These are relevant in maintaining the integrity of the profession; however, there needs 
to be considera�on towards trust, jus�ce, and respect. However, not all agreed, and concern was raised over impacts 
for example on interim suspensions on livelihoods of prac��oners. Proper process and procedural fairness are 
cri�cal. Prac��oners did flag concern over inves�ga�ng de-registered tax prac��oners.10 We note that inves�ga�ons 
are subject to a separate review.11  
 
We also note that in our research, interviewee evidence indicated that sanc�ons alone would be insufficient in 
curbing undesirable behaviour. We reflect that,  

“…[A] conundrum – or perhaps a spectrum – arises. The percep�ons largely presented indicate: (i) those egregious tax prac��oners 
are unlikely to be swayed by increasing sanc�ons or penal�es; (ii) those that ought to benefit from early interven�on and educa�on 
to drive improving standards of prac�ce, and (iii) those somewhere in between that may trend towards responding to either/or 
sanc�ons and educa�onal approaches. The objec�ve of reform is about the community, it is not puni�ve but protec�ve. 
Prac��oners serve the community.”12 

 
Finally, we highlight the fine balance between protec�ng the community through a more holis�c penalty toolbox and 
the �meliness of outcomes along with wellbeing considera�on.  

2. Having regard to other legisla�ve 
regimes, what would be an 
appropriate intent threshold to atach 

Inten�onal disregard reflects the highest threshold on scale encompassing the deliberate nature of the ac�on. 
Matching the gravity of the offence to the appropriate penalty is inherently desirable – as detailed above. The 
principal of propor�onality suggests that for criminal offences a harsher penalty is appropriate and desirable. 

 
9 Devos et al. (n 1) ‘Tax Profession Response’ and Devos et al. (n 2) ‘Selected 2019 TPB review recommenda�ons’. 
10 Ibid. 
11 As per page 4 of the Consulta�on paper. 
12 Devos et al. (n 2) ‘Selected 2019 TPB review recommenda�ons’ 280. Cita�ons omited. 
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to the proposed criminal offence (e.g. 
inten�onal disregard, recklessness, 
etc.)? 

However, having an intent threshold of “inten�onal disregard” may be difficult to prove in prac�ce and gathering the 
required evidence to meet that threshold could be problema�c.  

3. Are there any limita�ons, risks or 
unintended consequences that may 
result from implemen�ng a criminal 
penalty for unregistered preparers 
who provide taxa�on services for a 
fee? 

Whilst our research did not gain insights from preparers that are unregistered, tax prac��oners raised concern over 
the independence of the TPB and procedural fairness. We raise the ques�on over whether it is the role of the TPB to 
extend jurisdic�on to criminal proceedings and whether there are already appropriate avenues for criminal ac�vi�es 
to be prosecuted. Where a criminal penalty is introduced, the penalty ought to be �mely and appropriate and be 
accompanied by mechanisms to object / appeal as evidenced by tax prac��oners.13 
 
We find there is a need to balance strategic resourcing, with due process and effec�ve �meframes. Tax prac��oners 
being professionals in the first instance, rather than criminals, should lead to regula�on reflec�ng this. Yet, those 
choosing to operate as rogue preparers deceiving clients (taxpayers) are a clear threat to the profession. We also flag 
the likely mix of inten�onal or uninten�onal factors leading to unregistered par�es par�cipa�ng in the profession. 
For a holis�c toolkit, there is a need for more than punishment, but also educa�on and enforcement.  
 
Finally, the issue around conflict of interest between the preparer, the client, firm culture, and the community 
warrant further considera�on. There is a fundamental limita�on in the current/prior reviews undertaken in focusing 
solely on the tax prac��oner (par�cularly when considering safe harbour, inten�onal disregard, and recklessness). 
We found further examina�on of taxpayer conduct is needed in contempla�ng holis�cally egregious behaviour.  

4. Are there any relevant sanc�on 
measures in exis�ng comparable 
regimes that have been effec�ve in 
deterring and/or penalising 
unregistered persons and/or en��es 

As indicated penal�es per se will always have some deterrent effect and is a necessary part of a regulatory system 
but this must be used in conjunc�on with adequate enforcement and educa�on to be effec�ve. Higher penal�es 
alone will not create the desired deterrent. In this regard the increased budget of the TPB should assist in improving 
compliance ac�vity and enforcement but wider educa�on and awareness of the tax profession is also cri�cal as 
evidenced by previous research.14 
 
Our research did not inves�gate the sanc�ons of other regimes such as ASIC, but we would consider this appropriate 
in deriving support for penalising unregistered persons/en��es. 

5. Are there any other deterrent 
mechanisms not covered in this 
consulta�on paper? Such as strict 

Reputa�onal damage by way of publica�on in the TPB register can be a quite effec�ve deterrent and most feared 
amongst registered prac��oners as supported by previous research.15 However, unregistered preparers may not be 
affected by business/reputa�onal damage for the very reason that they are unregistered. Hence a dedicated register 

 
13 As examined in Devos et al. (n 1) ‘Tax Profession Response’ and Devos et al. (n 2) ‘Selected 2019 TPB review recommenda�ons’. 
14 See Devos and Kenny, (2017),” An assessment of the Code of Professional Conduct under the TASA 2009- six years on,” Australian Tax Forum, 629-676. 
15 See Braithwaite and Drahos (2002), Zero Tolerance Naming and Shaming: Is there a case for it with Crimes of the Powerful? 35(3) The Australian and New Zealand Journal of Criminology 269. 
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liability offences for less serious 
offences and the reintroduc�on of 
criminal penal�es to the extent of the 
previous ITAA provisions that would 
be more effec�ve in preven�ng 
unregistered preparers from 
providing tax services for a fee 

of “unregistered prac��oners” is desirable to alert the public. This will also serve as a �me saver and assist taxpayers 
iden�fy unregistered preparers more quickly and easily. 

 

Table 2. Broader and increased civil penal�es in the TASA 

6. What are the benefits or risks 
associated with expanding sec�on 50-
20 of the TASA to address registered 
tax prac��oners and unregistered 
preparers who make false and/or 
misleading statements to the 
Commissioner and/or the TPB 

Whilst our research did not explicitly examine expanding civil penal�es, expanding s50-20 of the TASA appears in 
theory appropriate to strengthen the regulatory regime overall. In contempla�ng our research findings, we flag 
strong caveats with regards to TPB Recommenda�on 6.4 of the Review covering an administra�ve penalty for 
inten�onal disregard of tax laws. 
 
Our research iden�fied that prac��oners had concerns with regards to the concept of proving intentional disregard 
and that procedural justice measures needed to be in place to provide a safeguard against false accusations.16  
 
However, tax prac��oners indicated that while proving inten�onal disregard could be difficult, this would develop 
naturally over �me and build on the exis�ng law and precedents that we have already. The following quote from a 
prac��oner illustrates this conten�on: “Particularly establishing sufficient evidence to prove intentional disregard- 
however there is a good body of law from which to draw on to develop appropriate frameworks.”17 
 

7. Would the proposed increase in 
civil penal�es serve as an effec�ve 
deterrent to protect consumers and 
prevent breaches of the code and the 
TASA more generally?  
 

The same issues apply as raised for criminal penal�es with regards to adequate enforcement and educa�on of 
penal�es for prac��oners so as to act as an effec�ve deterrent. Thus, the above discussed considera�ons are 
relevant to this line of inquiry.  
  
We raise a genuine concern over the proposed maximum increase in penalty unit for an individual (2,500 units= 
$782,500) increased 10 �mes will have a detrimental and somewhat permanent effect on offender’s livelihood. This 
can be compared to the 40 �mes increase for corporate and SGE offenders who have a greater capacity to pay. 

 
16 See Devos et al. (n 1) ‘Tax Profession Response’ and Devos et al. (n 2) ‘Selected 2019 TPB review recommenda�ons’. 
17 Ibid. 
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Are the proposed penal�es 
appropriately scaled to adequately 
address individuals, bodies corporate, 
trusts, partnerships and SGEs? 

Considera�ons of propor�onality are important here – both in terms of factors such as the wrongdoing, the benefit 
obtained from the wrongdoing as well as the harm.  

8. Are there any lessons that can be 
learnt from other enforced code 
regimes (e.g. ASIC’s enforcement of 
the code of Ethics within the 
Corpora�ons Act 2001 (Cth) for 
financial advisors) 

Our research only focused on the TASA regime however, it is suggested that issues regarding code viola�ons and 
conflicts of interest in other regimes could be appropriately dealt with through a graduated set of civil penal�es. 
 
 

 

Table 3. Introduc�on of an infringement no�ce scheme 

9. What are the benefits and risks 
associated with introducing 
infringement no�ces as a sanc�on? 

In our research, we observed that tax prac��oners were generally suppor�ve of widening the range of sanc�ons the 
TPB could ins�gate, including infringement no�ces as outlined in Recommenda�on 6.1 of the Review. We found that 
the majority of prac��oners interviewed found that the proposed sanc�ons offer balance between regula�on and 
procedural fairness.18 Note again the need for proac�vity and early engagement rather than a focus on punishment.  
 
Infringement no�ces in theory allow for greater flexibility and beter use of TPB resources. The risk is that any 
disputed infringement no�ces are only reviewed internally by the TPB not independently, although this would be the 
case in most public organisa�ons (e.g., traffic infringement no�ces). There should not be an over-reliance on this 
penalty to the detriment of other sanc�ons including orders. 
 
We also note that infringement no�ces are proposed to provide for an allegation of contraven�on only and require 
that the TPB conclude only on the balance of probabili�es that it has occurred, without the need for a formal 
inves�ga�on. Whilst this clearly indicates an efficiency in TPB resources and �meliness of outcomes (and perhaps 
reduces concern in inves�ga�on length being extended from the standard 6-month �meframe), there are several 
concerns.  
 
On one hand, there is concern that this could lead to issues of due process and procedural fairness. There is a 
fundamental risk that decisions to issue sanc�on no�ces will not be adequately based on proba�ve evidence. 

 
18 Devos et al. (n 2) ‘Selected 2019 TPB review recommenda�ons’. 
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Similarly, unlike traffic infringement no�ces, contraven�ons of the TASA are significantly more nuanced – even when 
circumstances relate to low-medium level contraven�ons. We reiterate the need for early interven�on and 
educa�on in contempla�ng tax prac��oners that are characterised as undertaking low level breaches. 
  
On the other hand, there is also the risk that the no�ces will be considered a cost of doing business by egregious tax 
prac��oners. Note that infringement no�ces do not require an admission of guilt, thus can be paid to promptly 
dismiss and disregard wrongdoing. The status of allega�on also raises concerns for how these contraven�ons link 
with future alleged contraven�ons, the register, and with the civil penalty regime for example. 
 
We also raise the ques�on as to the level of transparency that will be maintained on the use of such sanc�ons, 
including for allega�ons. We observe in the 2023 TPB Annual Report a reduc�on of key quan�ta�ve data such as for 
(i) sources of complaints, (ii) BCC maters and decisions, and TASA 2009 breach allega�ons in the 2023 Annual 
Report.19 

10. Does the ability to impose 
infringement no�ces in certain 
circumstances adequately address 
the perceived gaps in the TPB’s 
sanc�on powers for low to medium 
level contraven�ons 

As indicated above, while there is merit in introducing infringement no�ces to expand the TPB toolkit and provide 
another op�on in the low to medium level contraven�ons, there are also important concerns and limita�ons which 
reduce its effec�veness. This needs to be carefully weighed up and considered if deciding to introduce this sanc�on. 

11. Are the 12-penalty unit 
(individuals) and 60-penalty unit 
(bodies corporate) default levels for 
infringement no�ces appropriate?  
Is the proposed infringement no�ce 
regime fair and prac�cal for 
individuals and bodies corporate? 

It is understood that the 12-penalty unit (individuals) is a maximum as specified, given in the example provided that 
only 3 penalty units were imposed. If there is a discre�on for the TPB to impose anywhere between 1-12 penalty 
units depending on the breach that would be appropriate. 
 
However, as indicated above the pros and cons of the infringement no�ce regime needs to be carefully weighed up 
before it is implemented.  

12. Are there addi�onal safeguards 
that should be in place to ensure that 
the imposi�on of infringement 
no�ces by the TPB are reasonable 
and appropriate 

It is suggested that there would need to be guidelines made available with regards to the circumstances in which 
infringement no�ces are issued and the right of review by someone independent of the TPB officer issuing the 
no�ce. Moreover, clear guidelines for TPB officers in their du�es to establish reasonable grounds. 

 
19 See htps://www.tpb.gov.au/annual-report. As being examined by Devos and Morton (n 7). 

https://www.tpb.gov.au/annual-report
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Table 4. Clarifying TPB orders 

13. Are there other types of orders 
that the TPB could issue that would 
be an effec�ve tool to address tax 
prac��oner misconduct and protect 
consumers? 

The TPB can make a number of orders in rela�on to undertaking a course of educa�on for example, to address some 
shor�all in knowledge. As indicated previously its educa�on in addi�on to penal�es and enforcement that will have 
the greatest deterrent impact and change behaviour.  
 
While our research found that tax prac��oners were generally suppor�ve of wide range of sanc�ons, some had 
indicated that orders could be made by the TPB for many penal�es without necessarily having the penalty 
prescribed as proposed in Recommenda�on 6.1.  
 
One prac��oner commented that “the use of guidance documents instead of further penalty types would be OK… If 
you look at comparative penalty regimes, I think its pretty much wide enough in my view to cover the sorts of 
behaviour that they would want to prevent.”20  
 
This research evidence indicates that adequate guidance/educa�on on the types of orders the TPB can make could 
be more useful in changing behaviour, without relying purely on issuing an order to impose a sanc�on per se. 

 

Table 5. Introduc�on of enforceable voluntary undertakings with tax prac��oners 

14. Are enforceable undertakings an 
effec�ve regulatory feature to 
enhance standards and behaviour 

Our research evidence suggested that enforceable undertakings were generally considered appropriate by 
prac��oners in that it allowed the prac��oner to take correc�ve ac�on and improve their future opera�ons and be 
accountable to the TPB. It allows for external inven�on where required.21 
However, we do acknowledge that while enforceable undertakings and external interven�on are great in theory, in 
prac�ce they may be difficult to execute. The �me spent and the cost involved in carrying out voluntary undertakings 
may make it unviable.  
 
It is noted that if informa�on regarding a voluntary undertaking is also detailed in the TPB register it will allow for 
greater public transparency and understanding and increase the deterrent effect.  

 
20 Devos et al. (n 2) ‘Selected 2019 TPB review recommenda�ons’. 
21 Ibid. 
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15. What implementa�on issues 
could arise from the use of 
enforceable undertakings? 

Enforceable undertakings would require strong guidance from the TPB as to what exactly is expected of the tax 
prac��oners.  
 
Despite the difficul�es that may be experienced in carrying our enforceable undertakings a court order may 
nevertheless s�ll be required if there was non-compliance with the original TPB order in prac�ce. 

 

Table 6. Introduc�on of con�ngent and interim suspensions 

16. Given how significant suspensions 
are likely to be for registered tax 
prac��oners, should interim 
suspensions be limited to certain 
behaviours? 

While our research did not uncover any specific details with regards to con�ngent and interim suspensions, it is 
suggested that it is highly desirable to have checks and balances in place with regards to the imposi�on of suspensions 
and as long as the reasons for the decision are transparent there is no need to limit them to certain behaviours. 

17. Are there any risks as to whether 
an interim suspension may affect 
clients/taxpayers and are there any 
addi�onal safeguards that can be put 
in place to mi�gate these risks? 

As powerful as the Interim suspension can be, the fact that it is reviewable and can only be imposed for a maximum of  
3 months at a �me before being considered by the Board, provides adequate protec�on, and assists in mi�ga�ng any 
risk. The con�ngent and interim suspension decisions being reviewable, provides prac��oners with natural jus�ce and 
procedural fairness. 

18. Are the safeguards proposed 
sufficient to protect tax prac��oners 

Yes, as indicated above, although, the requirement of the TPB to have an inves�ga�on on foot could also be 
considered the whole purpose of having the interim suspension was to make it immediate and not delayed via formal 
inves�ga�on. The current checks and balances should be adequate. 

 

Table 7. Addi�onal consulta�on ques�ons 

19. How could unregistered tax 
prac��oner behaviour be best 
addressed? 

It is suggested that having a register of unregistered tax prac��oners so the public is aware of who is opera�ng and 
are able to iden�fy those prac��oners quickly would be best. Reputa�onal damage can s�ll be one of the strongest 
deterrents as indicated in the tax compliance literature22 and so a register that the public could go to and see who to 
avoid would poten�ally limit the opera�ons of unregistered prac��oners. Those who have chosen to deliberately 
operate outside the system tend not to be swayed by tradi�onal methods of higher penal�es and further educa�on. 

 
22 John Braithwaite and Peter Drahos, ‘Zero Tolerance: Naming and Shaming: Is There a Case for It with Crimes of the Powerful?’ (2002) 35(3) The Australian and New Zealand Journal of Criminology 269. 
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Also given unregistered prac��oners are hard to detect by their very nature, these actors can only be stopped by 
using more unconven�onal methods. 

20. Are there any other unethical 
prac�ces or behaviours that are not 
adequately addressed under the 
proposed regulatory framework? 

Further to the Greens amendment in November 2023 requiring BAS and tax agents to no�fy the TPB in wri�ng within 
30 days if they believe that another agent has “significantly” breached the Code of conduct is causing much unease in 
the profession given the broad interpreta�on of the defini�on of “significant”. Consequently, there needs to be some 
guidance put in place to urgently improve clarifica�on. What would be the thresholds of significance and what ac�ons 
would be examples of a significant breach? Opera�ng as an unregistered agent? Other? 
 
The role of taxpayers in egregious conduct. Inherently the issue around conflict of interest re the client and the 
community warrants further considera�on. There is a fundamental limita�on in the current/prior reviews undertaken 
in focusing solely on the tax prac��oner (par�cularly when considering safe harbour, inten�onal disregard, and 
recklessness). We found further examina�on of taxpayer conduct is needed in contempla�ng holis�cally egregious 
behaviour. There is research evidence that suggests that taxpayers do play a role in the choice of either reputable or 
egregious tax prac��oners23 and it is in this regard that further inves�ga�on is warranted.  
 
Transparency of TPB inves�ga�ons and sanc�ons. We also raise the ques�on as to the level of transparency that will 
be maintained on the proposed and newly enacted amendments to the tax profession. As outlined above, we observe 
in the 2023 TPB Annual Report a reduc�on of key quan�ta�ve data such as for (i) sources of complaints, (ii) BCC 
maters and decisions, and TASA 2009 breach allega�ons in the 2023 Annual Report.24 Given the significance of the 
regulatory changes to the tax profession amoun�ng to unprecedented regula�on of tax prac��oners, we argue that 
there needs to be contemporaneously an increase and improvement to the disclosures in TPB Annual Reports.  

21. Does this proposed package of 
changes collec�vely strike the right 
balance in promo�ng the integrity of 
the system, protec�ng consumers' 
interests, and facilita�ng access to 
quality tax advice? 

The proposed package is generally acceptable in principle, but requires, clear guidance and direc�on with regards to 
the opera�on of the regime, including appeal avenues and tax prac��oner rights. Our research findings also indicated 
that improved transparency is paramount to truly evidence the independence of the TPB from the ATO which was 
found to be l a concern for many practitioners.25 

22. Does the proposed package 
ensure the TPB as regulator has the 

The widen number of sanc�ons has certainly improved the TPB’s tool kit and is generally supported by tax 
prac��oners based on our research findings.26 The increased TPB budget should also allow for improved audit and 

 
23 Wruth and Braithwaite (2016) Tax prac��oners and tax avoidance: Gaming through authori�es, cultures and markets, Regnet Research papers, No 119, Australian Na�onal University. 
24 See htps://www.tpb.gov.au/annual-report. As being examined by Devos and Morton (n 7). 
25 Devos et al. (n 2) ‘Selected 2019 TPB review recommenda�ons’. 
26 Ibid. 

https://www.tpb.gov.au/annual-report
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right tools to deter, detect and punish 
bad behaviour by tax prac��oner? 

detec�on. However, in achieving an overall deterrent, greater educa�on and early interven�on is also cri�cal as 
indicated above.  

23. Are there any other deficiencies in 
the regulatory framework 

Our research findings indicate that in improving regula�on it was also vital that procedural fairness be maintained. 
 In par�cular, having a series of different sanc�ons and different levels of court culpability does not mean they bypass 
due process.27 
 
The role of taxpayers in egregious conduct. Inherently the issue around conflict of interest re the client and the 
community warrants further considera�on. There is a fundamental limita�on in the current/prior reviews undertaken 
in focusing solely on the tax prac��oner (par�cularly when considering safe harbour, inten�onal disregard, and 
recklessness). We found further examina�on of taxpayer conduct is needed in contempla�ng holis�cally egregious 
behaviour.  

24. Are there any other sanc�ons, 
including from the 2019 TPB Review 
that should be considered 

From the 2019 TPB Review recommenda�ons our research findings indicate there was further support for the 
introduc�on of quality assurance audits and external interven�ons. It was understood that the audits allow for 
important checks and balances and should not come as a great cost to prac��oners.28 
 
Likewise in the event of a termina�on or cessa�on of a prac��oners prac�ce which is highly likely given the number of 
cases that have come to bear recently, the possibility of appoin�ng an independent person to manage the prac�ce 
during this period is totally appropriate, par�cularly from a client’s perspec�ve. 
 
However, it is noted that there was less support for permanent disbarment of prac��oners based on the research 
evidence. 29We note here issues of harm and wellbeing across the various stakeholders within the profession and that 
extreme measures are not warranted or necessary. 

 

 
27 Ibid. 
28 Ibid. 
29 Ibid. 
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APPENDIX 1 

Table 1A: Tax Practitioner Interview Findings with respect to Penalties and Sanctions 

Research Question Set Interviewee Spread (Percentages) Key Themes 
 
RQ3.1  
Overarching agreement (dis-
agreement) with Recommendation 
6.1, 6.3 and 6.4 

 

 

 
Trust, system, the principles of 
the Code, sanctions, professional 
bodies, procedural fairness, 
uncertainty 

 
RQ3.2  
Sufficient penalties are needed to 
curb undesirable behaviour 

 

 

 
Judicial process, sanctions, 
registration status, rogue 
behaviour, severity of the penalty, 
procedural fairness, fraud 
technique, the principals of the 
Code, parliamentary process, tax 
practitioners’ profession, safe 
harbour, consequences, careless 

 
RQ3.3  
The proposed sanctions offer 
balance between regulation and 
procedural fairness (re 
Recommendation 6.1) 

 

 

 
Sanctions, procedural fairness 

 
RQ3.4  
Concern increasing sanctions will 
impact power and independence of 
the TPB (re Recommendation 6.1) 

 

 

 
Independence issues, power 

 
RQ3.5  
Proposed publication of further 
detail in the TPB register will 
improve transparency and public 
trust (re Recommendation 6.3) 

 

 

 
Registration status, the severity of 
the penalty, procedural fairness, 
judicial process, the principles of 
the Code, the nuance of the 
register, protective approach, 
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consumer protection, balance, 
length of time, the content of the 
register 

 
RQ3.6  
Proposed administrative penalty 
regime will be effective in dealing 
with high-level of misconduct (re 
Recommendation 6.4) 

 

 
 

 
Duty of care, information 
gathering process, proportionate 
the penalty, the principles of the 
Code, confidentiality, the onus of 
proof, affected party, judicial 
process 

RQ3.7  
Appropriate avenues of appeal are 
required regarding the proposed 
administrative penalty regime (re 
Recommendation 6.4) 
 

 

Appeal process, judicial process 

  Percentage Partial Agreement / 
Partial Concern 

 Percentage Dis-agreement 
/ Concern 

 No Clear Position 
Provided 

 

Source: Devos et al. (2023)30  

 
30 Ibid 298-9. 


